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This volume contains reports of the proceedings of 
the State Bar Association of Wisconsin for the years 
1907 and 1908. The report of the Committee on Ne- 
crology is omitted owing to the comparatively small 
number of deaths that have occurred since the last 
publication of memoirs. 
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PROCEEDINGS OF TH'I^NNUAL MEETING 

HELD AT *••• / '. 

* * • m 
• t • 

• .• . 

Milwaukee, Wis., March 12 and Idf 1^07. 



March 12, 1907, 8 o'clock P.'T/L/:.. 

Meeting called to order by the President, Mr. L.%J;* 
Nash, of Manitowoc. 

The President: Before proceeding, I should like to 
have the gentlemen as fully conversant as possible 
with what the program is to be. As you are well 
aware, you have nothing this evening except the 
President's address. To-morrow the meeting will be- 
gin at 9:30 in the morning in this room. 

The first business will be the report of the Com- 
mittee on Membership and election of members. Then 
will come the report of the Treasurer; then an ad- 
dress by Hon. G. W. Hazelton, of the Milwaukee bar, 
on the subject, "John Jay and the Treaty of 1794;" 
then will follow the reports of the standing commit- 
tees, the Judicial Committee, the Committee on 
Amendment of Law, the Committee on Legal Educa- 
tion, Committee on Necrology and Biography, Com- 
mittee on Publication; and the morning session will 
close with an address by the Honorable Burr W. 
Jones, of Madison, under the title, "The Homicide 
Problem in the United States." It is possible that 
Mr. Jones' address may be changed to the afternoon 
session, according to the convenience of the meeting. 

In the afternoon, there will be appointed a nomi- 
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natinf? committee to nominjite new oflBcers, and then 
will follow the annual address of the meeting by the 
Honorable John Barton^; F^yne, of Chicago. Follow- 
ing that will come ifie reports of the special commit- 
tees, if there be ^Rjvthe election of oflBcers, and mis- 
cellaneous .and. ^uirfinished business; and in the even- 
ing, beginning at 6:30 at the Plankinton, there will 
be a r,©j(ie^ii6n for one hour, followed by the banquet 
of the-Association. 

. OlVesident L. J. Nash then delivered an address on 
-^Some Ideal States and Some Constitutional Ideals.'' 

{See Appendix to Part L) 

General F. C. Winkler: Gentlemen, it seems due 
that we should vote to our President, Mr. Nash, our 
thanks for the able, profound, and thoughtful discus- 
sion presented in his address. All those who concur 
in this sentiment will please rise to their feet. 

Unanimously carried. 

General Winkler: The Secretary will take note of 
the vote. 

President Nash: Gentlemen, the program provides 
nothing else this evening. If there are any gentle- 
men who have not yet been made acquainted with the 
speaker who will deliver the annual address to-mor- 
row, I wish you would remain and get acquainted 
with him. 

Gentlemen, you will stand adjourned for this even- 
ing. 



Wednesday, March 13, 1907, 10:00 A. M. 

Meeting called to order by the President, in the 
United States court room in the city of Milwaukee. 

The President: Gentlemen, you will please proceed 
to the front and see if there are not enough present 
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to proceed with some of the objects now before the 
meeting. Please get together as close as possible, so 
that each can feel the warmth of his neighbor. 

The first thing in order is the report of the Com- 
mittee on Membership and election of members. Mr. 
Secretary, is the chairman of that committee present? 

The Secretary: I understand he is in the city, Mr. 
President, but he is not in the room. 

The President: In the absence of any member of 
that committee I will appoint Mr. Bennett to do what- 
ever can be done at this meeting. 

The Secretary: I will deliver to Mr. Bennett four 
applications. 

The President: If you will report speedily I think 
we can act speedily upon the application of such 
members as you report in favor of. 

We will next hear the report of the Treasurer. 

Mr. John B. Sanborn: 1 w^ould like to ask permission 
to tile a report. I have been very busy. I will say 
that we are practically even — we lacked but a few 
dollars at the close. I will file the report and have it 
audited. 

The President: It may be presented later in the day 
and read. 

Although it is a little out of order I will appoint 
this morning the usual Committee on Nominations, 
in order that they may have an abundance of time to 
prepare their report. 

I understand that the Nominating Committee in- 
stead of nominating simply the officers of the Asso- 
ciation, name also a suitable chairman for each of the 
standing committees, and after the chairman has been 
nominated and elected by this body, the chairman of 

that committee selects associates. I will name 6. W. 
2 
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Hazel ton of Milwaukee, Professor H. L. Smith of 
Madison, and Judge P. T. Krez of Sheboygan, as the 
Committee on Nominations. That committee will 
please be prepared to report after the address of the 
afternoon is closed, so that we can act upon it and 
elect the necessary officers. 

I see that Professor Smith is present and possibly 
riiay be able to report. Professor Smith is chairman 
of the Committee on Legal Education. 

Prof. H. L. Smith: Mr. President, the Committee on 
Legal Education has no formal report to file at this 
time. 

Two years ago the committee filed a somewhat ex- 
tended written report calling attention to changes in 
the standards of legal education, and particularly t3 
ttie changing requirements for admission to the bar 
in this state and for graduation from the College of 
Law of the University, which admits to the practice 
of law in this state. 

There has been no change in the situation there 
outlined requiring a separate or formal report at this 
time. 

The tendency both of this state and generally else- 
where is quite marked for a higher standard for ad- 
mission to the bar. This was brought out quite 
markedly at the meeting of the American Bar Asso- 
ciation at St. Paul during the past summer, especially 
in the section on legal education. 

Further than this the committee has no report to 
file at this time. 

Report accepted. 

The President: Judge Sanborn, chairman of the 
Committee on the Amendment of the Law, is not 
here, but if any one is prepared to speak for him we 
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will listen to what may be said by way of report from 
that committee. 

Mr. John B. Sanborn: I know my father has not 
prepared a report on amendment of the law, but I can 
state what little has been done. 

Two years ago at the meeting at Madison the presi- 
dent's address took. up some phases of the question of 
divorce, and the committee in accordance with that 
address attempted to get before the legislature the 
substance of his recommendations, which consisted 
in a representation by the state in divorce actions. 

This year the matter has been presented to the leg- 
islature in bills which are now pending— -two bills, I 
think one in each house, providing that the district 
attorney shall appear in certain cases and represent 
the interests of the state, in order to prevent the 
granting of uncontested divorces; and further, cer- 
tain amendments have been suggested in the divorce 
law of the state in accordance with the recommenda- 
tions of the conference on that subject which has 
been held during the last year. 

This matter has been largely left in the hands of 
Judge Stevens, of Madison, who was a member of 
that conference. 

I think aside from that question the committee has 
not taken up any particular subject. 

The state is taking a more active part in this con- 
ference than formerly. For some time the provisions 
of the statutes regarding the appointment of com- 
missioners on behalf of Wisconsin, were not corn plied 
with, and nothing was done, but I think that is how 
being taken care of. 

The President: The subject of these reports of 
Prof. Smith's and Mr. Sanborn's are open to discus- 
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sion, if any member of the bar desires to make any 
suggestion. 

I notice that the chairman of the Committee on 
Necrology and Biography is present, have you any 
report to make, Mr. Wight? 

Mr. Wight: Mr. President, the report for last year 
is, I suppose, printed in the annual report of the State 
Bar Association for the year 1906, and if those 
books are now here, the report for last year is, I pre- 
sume, printed therein in extenso. 

I have here a list of the lawyers of the state of 
Wisconsin who have died since March 14, 1906, so far 
as they have fallen under my eye. As I stated two 
years ago, I scan the papers daily in a lachrymose 
frame of mind for the purpose of discovering what 
deaths may have taken place. 

I have found but seventeen names during the past 
year. If, as I read this list, any person recalls any 
friend of his who has died in the past year, whose 
name I do not read, I shall be very glad to receive 
that name: 

John D. Gurnee, Madison, March 15, 1906. 

George Perkins, Fond du Lac, May 3, 1906. 

John E. Martin, Antigo, May 29, 1906. 

Charles B. Sumner, Delavan, July 9, 1906. 

Clarion A. Youmans, Neillsville, July 9, 1906. 

Fred Rietbrock, Milwaukee, July 23, 1906. 

Williarti A. Walker, Milwaukee, August 20, 1906. 

H. W. Chynoweth, Madison, October 14, 1906. 

Danforch Becker, Milwaukee, November 19, 1906. 

A. A. L. Smith. Milwaukee, December 16, 1906. 

Edmund Bartlett, Omaha, Nebraska, formerly of 
Monroe, December 19, 1906. 

Brooks Dunwiddie, Monroe, December 27, 1906. 
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John Winans, Janesville, January 17, 1907. 

George E. Bryant, Madison, February 15, 1907. 

Eugene H. Lewis, of Osborne, N. Y., formerly of 
Potosi, Wis., March 1, 1907. 

James J. Dick, Beaver Dam, March 8, 1907. 

Samuel Boyd, Appleton, March 10, 1907. 

The biographies of these persons will be prepared 
and will be submitted to the committee on publica- 
tion as usual. 

Prof. Smith: I did not notice in that list the' name 
of David B. Frankenberger. I do not know whether- 
it should be upon the list or not. Professor Franken- 
berger was a member of the bar, but he had been for 
many years out of practice and was professor of 
rhetoric and oratory in the University. He was at 
one time a rnember of the Milwaukee County Bar, 

Mr. Wight: I knew of his death and that he had 
been in practice here. Did he die in the last year? 

Prof. Smith: Yes. I call it to the attention of the 
chairman of the committee so as to include it if it 
seems proper. 

Mr. John B, Sanborn: I think that the Association 
ought to take some action by resolution on the death 
of Judge J. J. Dick, he being a member of our Asso- 
ciation and one of our circuit judges. I do not know 
whether any member from his circuit is now present, 
but I thought I would call attention to the matter 
and I think suitable resolutions should be prepared on 
the subject. 

Judge Paul D. Krez of Sheboygan: 1 believe I re- 
member an omission in that list. Alexander Mygatt 
of Eau Claire, who died in the last few months, who 
was a practitioner of many years standing. 
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Mr. Wight: I noticed his death but did not know 
that he was a lawyer. 

Mr. Krez: He was a lawyer up at Eau Claire for 
many years. 

The Secretary:^ He was a member of this Association 
and read a paper before it five or six years ago. 
. Mr. Wight: T am irlad to receive these names. 

The President: T can give you two names from Man- 
itowoc. George G. Sedgwick and J. D. Marckham, 
who died in December, 1906. 

Prof. Smith: I recall the name of James F. Oliver 
of Madison, Wis., who died in January, probably of 
this year. He was in active practice. 

The President: I would inquire whether there is any 
member in this Association here from Judge Dick's 
circuit. I think it would be well to defer action and 
see if some of the members from that circuit will be 
present. 

Mr. John 6. Sanborn: I think that would be better, 
to have it come up later, but I would not want to have 
it overlooked. 

The President: Gentlemen of the bar, I think that 
the business part of the Association, the remainder of 
it, may be deferred until the afternoon session, and I 
have the pleasure — not of introducing the speaker this 
morning who will address you — but of announcing 
that Mr. Haz^lton will address you on the subject of 
John Jay and the treaty of 1794. {See appendix to 
Part /.) 

During the reading of this paper Mr. Hazelton made 
the following comment: Some years ago, during the 
reign in Kansas of Simpson, Mary Ellen Lease and 
others, one of the Pennsylvania senators took occasion 
to indulge in some very caustic remarks in regard to 
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Kansas and its population. After he had taken his 
seat Senator Ingalls obtained the floor, and after a few 
preliminary observations, said: "Pennsylvania is ^ 
great state, Pennsylvania has produced two great 
men, Benjamin Franklin of Massachusetts, and Albert 
Gallatin of Switzerland. 

The President: Gentlemen of the bar, I am very 
glad to announce to you that I do not need to intro- 
duce the next speaker, because he is very well known> 
but I have the very great pleasure of saying to you 
that we will listen to an address by Hon. Burr W. 
Jones, of Madison. 

Hon. Burr W. Joni^s then read a paper, which was 
received with great applause. 

{See Appendix to Part /.) 

The President: The program this afternoon will in- 
clude the annual address by Mr. John Barton Payne, 
of Chicago. We will proceed with the session at 2 
o'clock. There may be some little business trans- 
acted before the address is announced, but we will be 
glad to have the membership in theii seats at 2 o'clock, 
if possible. 

Recess until 2 P. M. 



Meeting called to order by the President, at 2:00 
P.M. 

The President: Gentlemen of the Bar, will you 
please come to order. As I have announced at each 
session, each one of you is entitled to a front seat in 
the synagogue. So if you will please sit as near in 
front as practicable it will be more convenient. 

The first order of business will be the report of the 
Committee on Membership and Elections, if that re- 
port is ready. 
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Mr, Bennett: The report of that committee is as 
follows: 

REPORT OF MEMBERSHIP COMMITTEE. 

Your Committee on Membership begs leave to re- 
port that the following named persons have made ap- 
plication for. membership in this Association: 

L. II. Mead, Shell Lake, Wis. 

Edward M. Smart, Mprrill, Wis. 

Arthur li. Barry, Phijlips, Wis. 

Oscar H. Leister, Milwaukee, Wis. 

Waldeniar C. Wehe, Milwaukee, Wis. 

Thomas T. Churchill, Milwaukee, Wis. 

Timothy J. Hannan, Milwaukee, Wis. 

And your committee further reports that it has in- 
vestigated the qualitications and fitness of the appli- 
cants and recommends that they be admitted to mem- 
bership in the Wisconsin Bar Association. 

Dated this 13th day of March, 1907. 

W. H. Bennett, 

Chairman pro tern. 

Motion made, seconded and unanimously carried 
that the rules be suspended and that the Secretary be 
instructed to cast the unanimous ballot of the Asso- 
ciation electing the applicants to membership. 

This was done and the members declared duly 
elected. 

The President — The next order of business is the 
report of the Nominating Committee. Is that com- 
mittee ready. 

Mr. Hazelton: The committee recommends the elec- 
tion of the following nominees: 

For President, Hon. Burr W. Jones of Madison. 

For Secretary, Mr. C. I. Haring of Milwaukee. 

For Treasurer, Mr. John B. Sanborn of Madison. 
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For chairman of the various committees: 
Judge A. L. SanborUj chairman of Committee on 
Amendment of Laws. 

Hon. Ernest N. Warner, chairman of Committee on 
Publication. 

Professor Howard L. Smith, chairman of Committee 
on Legal Education. 

Mr. W. W. Wight, chairman of Committee on Ne- 
crology and Biography. 

Mr. William H. Bennett of Milwaukee, chairman of 
Committee on Membership. 

Mr. E. P. Vilas of Milwaukee, chairman of Judicial 
Committee. 
The Vice-Presidents are as follows: 
1st circuit, Thomas M. Kearney. 
2nd " Charles Quarles. 
3rd '' Charles Barber. 
4th " J. S. Anderson. 
5th " Philo A. Austin. 
6th " R. S. Reid. 
7th " E. E. Brown. 
8th " James A. Frear. 
9th *' John M. Olin. 
10th '' Orlando E. Clark 
nth " H.H.Grace. 
12th " R. B. Kirkland. 
13th " G. A. Hagenmeister. 
14th *' Samuel D. Hastings, Jr. 
15th " C. A. Lamoreux. 
16th " :Neal Brown. 
17th " R. J. McBride. 
18th " 0. H. Ecke. 

The President: What will you do with the first nom- 
ination, for President, Mr. Burr W. Jones? 
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Mr. Kemper: I move that the report of the commit- 
tee be unanimously accepted, and that the rules be 
suspended and the Secretary be directed to cast the 
ballot for the nominee. 

The President: I suppose we must take up these 
separately. 

Mr. Kemper: I make that motion as to the nomina- 
tion for President. 

Motion seconded, unanimously carried and the Sec- 
retary cast the ballot as directed. 

Mr. Hazelton: I move that the rules be suspended 
and that the President cast the ballot of the Associa- 
tion for Mr. C. I. Haring as Secretary. 

Motion Seconded by Mr. Bennett, unanimously car- 
ried, and so done. 

The President: The next nomination in order is 
that of Mr. John B. Sanborn for Treasurer. 

The Secretary: I move that the same course be 
pursued. 

Motion seconded, unanimously carried and so done. 

The President: For the respective chairmen of the 
committees perhaps the motion could be bunched and 
the ballot cast for all of those candidates together, 
and save going through quite a numerous body of 
committeemen. 

Mr. Kemper: I move that the Secretary cast the 
ballot for the committeemen named in the report, 
under suspension of rules. 

Motion seconded, unanimously carried and so done. 

The President: The same may be done with the 
several vice-presidents. There are eighteen of them 
now, since there are eighteen circuits. 

Judge Fowler: I make the same motion. 
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Motion seconded and unanimously carried and so 
done. 

The President: I would inquire of the Association 
now if there is any gentleman present from Judge 
Dick's circuit. If not, the question perhaps should 
be presented whether in the absence of any member 
from that circuit, any action should be taken. The 
suggestion of Mr. Sanborn was that it might be prop- 
er to take some action upon the death of Judge Dick, 
and we waited thinking that there might be some 
member here during the day from the circuit. 

Prof. Smith: I notice T. E. Ryan, of Waukesha, 
from Judge Dick's circuit said that he would be here. 

The President: Then the matter will be postponed 
until later. 

The report of the Committee on Publication is in 
order. 

Mr. John B. Sanborn: Mr. Warner is not able to be 
here and he telephoned me that the report of the 
Committee on Publication was that they had pre- 
pared and printed an edition of 500 copies of 361 
pages at an expense of $365.50. That edition is ready 
for distribution and will be sent out from Madison to 
the members to-morrow. 

The President: I understand Mr. Sanborn that that 
includes the proceedings of one year ago. 

Mr. Sanborn: The proceedings of last year and the 
report of the Committee on Necrology and Biography 
for two years. That was omitted from the report of 
the year before. 

The custom has been for the last two years for the 
treasurer to take charge of the reports of the Asso- 
ciation; as they are getting bulky and we have more 
than we need to send out, it is quite a job to store 
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them, and I have this suggestion, to add to the by- 
laws of the Association the following: 

The librarian of the law library of the University 
of Wisconsin is directed to act as librarian of the As- 
sociation. Said librarian shall have charge of the re- 
ports of the Association and distribute them under 
the direction of the Treasurer. 

I offer that as an additional by-law, as that seems 
to be the proper place to put it for the consideration 
of the meeting. 

It will be a great accommodation to me. I am in- 
formed that those reports can be kept in connection 
with the University library and the thing could be 
attended to rather better than it can be under the 
present arrangement. 

The President: Can you inform the Association, Mr. 
Sanborn, how our by-laws can be amended? I have 
no copy of the constitution here. 

Prof. Smith: By a two-thirds vote of the members 
present. 

Mr. Sanborn: That will amend the constitution, but 
as I understand the by-laws can be amended by a ma- 
jority vote; but I do not know whether this ought to 
go into the constitution or by-laws. 

Motion made, seconded and unanimously carried 
that the resolution presented by Mr. Sanborn be in- 
troduced as an amendment to the by-laws. 

The President: Gentlemen of the Association, I 
have the privilege and pleasure of introducing to you 
the Hon. John Barton Payne, of Chicago, who has 
kindly consented to deliver to us the annual address 
of the Association. 

{See Appendix to Part I.) 

Mr. John B. Sanborn: I do not know whether I am 
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getting to be a reformer or not, but in view of the 
fact that the President suggested the necessity for 
certain amendments to constitutions, I desire to sug- 
gest an amendment to our own constitution. We 
have avoided the mistake which the founders of the 
government made in regard to amendment, and it is 
quite easy to amend the constitution of the State Bar 
Association. As it now stands, the only time we can 
get in new members is at the annual meeting. They 
must be elected by ballot at the meeting. 

Now I want to offer this suggestion, that the quality 
of the membership will not deteriorate if we allow the 
members to be elected at any time by the Executive 
Committee on recommendation of the Committee on 
Membership, and I believe that this will be conducive 
to an increase in the membership, will give the Mem- 
bership Committee a chance to get in some new mem- 
bers — and perhaps I am more interested than anyone 
else in the proposition, as every new member means 
additional income to the Association. I make this 
suggestion, and if it receives any favor I will be glad 
to put it in proper form. 

Mr. J. B. Kemper: Allow me to say that it seems to 
me the suggestion made is a good one. The Bar As- 
sociation meets here, or in Madison, or whatever place 
it may be, and quite frequently a man wants to join, 
or is willing to join, and perhaps the person at whose 
suggestion he is named does'nt attend the meeting. If 
the Executive Committee has power to act upon it at 
other times I think, as Mr- Sanborn suggests, it would 
be decidedly to the enlargement of the Association, 
and that, of course, is desirable in a State Association. 

The President: As long as there i^ no motion before 
the house, I will take this occasion, to announce that 
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the banquet will be at the Plankinton this evening. 
The reception will begin at 6:30, and you are cordially 
invited there to meet one another and enjoy your- 
selves in social converse for about an hour, and the 
banquet will then be initiated about half-past seven. 
Tickets can be obtained right here of the Treasurer, 
and also members who desire to pay their annual dues 
can pay them at this time. 

The subject-matter of Mr. Sanborn's suggestion I 
presume ought to be in the form of a written resolu- 
tion, so that if an amendment is actually voted 
through it will be in proper shape to be added to the 
constitution. 

Secretary Haring: Mr. President, I wish to urge the 
importance on the members present that they should 
obtain their tickets from me as early as possible, so 
that I can make proper arrangements at the Plankin- 
ton. If there are any of you here who have not al- 
ready procured your tickets, I wish you would do so 
at the close of this meeting, and I would state also 
that the gentlemen will meet in the Arcade at the 
Plankinton. There will be people there to show you 
where to go. and where you can have your hats and 
coats taken care of. 

Mr. J. B. Sanborn: In order to bring my suggestion 
before the Association I will make this amendment, 
which can be taken down, and I think will bring it in 
writing. 

Amend second paragraph of section 3 of the consti- 
tution by striking out the words, "By a vote of the 
Association, as hereinafter prescribed, on signing the 
said roll," and inserting in lieu of those words the 
following: "Upon the recommendation of the Com- 



Digitized by VjOOQIC 



Proceedings 23 

mittee on Membership and upon a majority vote of 
the Executive Committee." 

I will move the adoption of that as an amendment 
to the constitution. 

The President: May I suggest, gentlemen, and Mr. 
Sanborn, whether that could not be added to the pres- 
ent provision, leaving the present provision, so that 
they can be admitted in the present way and also in 
that way, so that if the matter is brought before the 
annual meeting of admitting members it can be at- 
tended to then by the meeting. 

Mr. Saaborn: I will change that by adding that 
amendment at the end of the first sentence of the 
second paragraph and inserting the word ''or/' so as 
to make that alternative. 

The President: Gentlemen, are you prepared to vote 
upon this amendment to the constitution? I assume 
that you are, and those in favor -of that amendment 
will say "aye." 

The amendment is unanimously adopted. 

The President: Is there anything further? I await 
the pleasure of the meeting. 

Mr. W. H. Bennett: Mr. President, concerning this 
matter of membership — I do not intend to make a 
motion, and I may be out of order in saying anything 
at this time — but I would, if permitted, wish to em- 
phasize that we must keep up this organization by 
getting in new members. You had the report on 
Necrology last evening, and I think it was indicated 
there that a number of members had died, some score 
and a half. The record shows that but seven new 
members have been taken in during the past year;. the 
applications received were but four, and we succeeded 
in getting three more during an hour or so of inter- 
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mission. I speak concerning the matter at this time, 
and ask that all members of the Association co-oper- 
ate with the Membership Committee, and suggest to 
lawyers in their home counties the matter of joining 
the State Bar Association, and suggest sending in their 
names. In that way we will be able to continue our 
Association. Otherwise it will be curtailed in mem- 
bership. Our treasurer has warned us that we will 
go down if we can't replenish, and the only way to 
do is to get in new members. If that matter is looked 
after in the eighteen different circuits of the state — 
some one in each circuit take the matter up — why it 
seems to me that there is an abundance of new ma- 
terial that can be had and properly placed where it 
can render great assistance. 

Judge 0. T. Williams: Mr. President, I move you 
that the thanks of this Association be extended to 
Judge Payne for the able address which he has de- 
livered to us this afternoon. 

Motion seconded, and carried unanimously by a ris- 
ing vote. 

Judge Williams: I notice, Mr. President, that Mr. 
Ryan, of Waukesha, is now present. The matter re- 
specting the death of Judge Dick has conxe to the at- 
tention of the Association on this occasion. 

The President: Mr. Ryan, the suggestion was made 
this morning that possibly this Association might de- 
sire to recognize in some way the loss to the profes- 
sion in the death of Judge Dick, and we called for 
some attending member here from Judge Dick's cir- 
cuit, but there was no one present at the time, and we 
simply deferred it hoping that there would be later, 
and then we thought we would refer the matter to a 
committee of that circuit, and we will leave the mat- 
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ter for such suggestion now, Mr. Ryan, as you may 
make. 

Mr. T. E. Ryan, of Waukesha: Mr. President, the 
cii*cuit in which Judge Dick resided is pleased to be 
able to join in suggesting this matter of honoring his 
memory. I did not come here prepared with any 
resolution to offer upon his death. I might at this 
time bring the fact of his death before the Associa- 
tion, with the hope that a committee be appointod to 
draft resolutions and put them in form. Judge Dick 
died last Friday afternoon at his home in Beaver,Dam 
about 4:30 o'clock, at the age of 71 years. He had 
been a member of the bar of this state since 1856. 
He was elected judge of the thirteenth judicial circuit 
about twelve years ago, succeeding Judge Warham 
Parks. He presided as judge in the thirteenth circuit 
about twelve years, and, as all the members of the 
bar know, he presided at the trial of some very im- 
portant cases in our circuit, involving some new prin- 
ciples of law in this state on many important sub- 
jects. He was an able judge and a good lawyer — a 
lawyer of the old school; probably among the oldest- 
lawyers of our state at this time; one of the earliest 
members of the bar. He was sick but a very short 
time, and tried some'cases, including a murder case, 
at our city during the month of February of this 
year; leaving there and coming to Milwaukee, he was 
taken sick at the Hotel PHster — in a short time taken 
home, where he died after a very brief illness. 

Needless for me to say that we mourn his loss very 
deeply in our circuit, and have great respect for his 
memory. 

I move at this time that a committee be appointed 
to draft suitable resolutions. I do not know whether 
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the Association will be able to pass upon them at this 
time, but they can be spread upon the minutes of this 
Association later. 

Motion seconded. 

The President: You have heard the motion that 
this committee be appointed by the chair? 

Mr. Ryan: Yes. 

The President: A committee of three? 

Mr. Ryan: A committee of three. 

The President: To draft resolutions to be submitted 
at the next meeting of this Association relating to 
the death of Judge Dick. All those favoring this mo- 
tion will say aye. 

Member: Mr. President, I think you misunderstood 
fo. Ryan. His motion was that they be drafted by 
the committee and handed to the Secretary and spread 
upon the minutes. 

The President: The meeting will understand the 
motion as so corrected. All those in favor of that 
motion will say aye. 

Motion prevails. 

In response to said motion the President appointed 
the following committee: T. E. Ryan, of Waukesha; 
Judge 0. T. Williams, of Milwaukee, and Burr W. 
Jones, of Madison. 

Secretary Haring: Mr. President, I desire to make 
a motion that a vote of thanks be extended to Mr. 
Hazelton and Mr. Jones for their able and interesting 
addresses before our Association. 

Motion seconded. 

The President: Gentlemen, you have heard the mo- 
tion. All those in favor of its adoption will please 
rise. 

Motion carried unanimously. 
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The President: Is there any further unfinished or 
miscellaneous business, gentlemen? If not, a motion 
to adjourn is in order. 

One moment. I would like to inquire of Prof. 
Smith whether the way we have acted on the com- 
mittees leaves them in workable order. I stated this 
morning that the Nominating Committee was to re- 
port a chairman. I did it in the absence of any copy 
of the constitution, and I am not so sure that I was 
right about that. Now, don't we elect? I notice the 
committees are divided into three classes, one holding 
one year, one holding two years, and one three years, 
we all the time appointing a number of members for 
three years. 

Prof. Smith: 1 regarded the president as a court of 
last resort on that question, and didn't examine it 
further. 

The President: The President, I am afraid, is not as 
good authority as he ought to be. I confess that I 
am somewhat derelict in not having thoroughly 
posted myself on that. 

Prof. Smith: If I might state from recollection, I 
think we have done all that we should do at this time, 
and that the balance are usually appointed by the 
respective chairmen of the committees or by the 
President of the Association. 

Secretary Haring: That is my understanding also. 

The President: I think the Secretary then should 
notify each chairman who has been to-day elected of 
his election, and request him to file his appointments, 
so as to keep the committees full. 

Mr. J. B. Kemper: Mr. President, I move that we 
adjourn. 

The President: Motion carried. We stand adjourned. 
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PROCEEDINGS OF THE ANNUAL MEETING 

HELD AT 

Mibvaukee, Wis., June 30 and July 1st, 1908, 



The meeting was called to order Tuesday, June 30, 
1908, at 8:10 P. M. by the President, Burr W. Jones. 

The President: It has been announced in the news- 
papers that there would be a welcoming address by 
the mayor. I understand that the Secretary has a 
letter from him which he will read. 

The Secretary then read the following letter: 

June 30, 1908. 
Wisconsin State Bar Association: 

Gentlemen: — I regret that it will not be possible 
for me to take the part assigned to me in your pro- 
gramme for this evening, but I am consoled by the 
consciousness that the representatives of the Milwau- 
kee bar will make ample amends and "satisfy you be- 
yond reasonable doubt," that you are indeed welcome 

to our city. 

Respectfully, 

David S. Rose, 

Mayor. 

The President: Gentlemen of the Association, our 
constitution requires that the proceedings of the As- 
sociation be opened with an address by the President. 
In performing that duty, I shall briefly deal with the 
liability of corporations to prosecution and punish- 
ment in the criminal court. 

{See Appendix to Part II.) 

The President: I do not know whether there is any 
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other business that any one desires to take up this 
evening or not. If so, the meeting is open for that 
purpose, though ordinarily most of the business is 
transacted on the following day. I think the pro- 
grams are pretty well distributed and they give the 
announcement of the meetings for to-morrow. If 
there is no further business the meeting will be ad- 
journed. 

Adjournment was here taken until 10 o'clock A. 
M., next day, Wednesday, July 1st, 1908. 



Wednesday, July 1st, 1908, 10:20 A. M. 

Meeting called to order by the President. 

The President: We shall now have the pleasure of 
listening to an address on the life of Chief Justice 
Luther S. Dixon, by Judge Chester A. Fowler, of 
Portage. 

{See Appendix to Part 11.) 

The President: The next in order is the report of 
various committees. We will listen to the report of 
the Committee on Legal Education, by Chairman 
Howard L. Smith, of Madison. 

Mr. Smith: The Committee on Legal Education has 
no formal report to make at this time. A formal and 
somewhat detailed report was made by the commit- 
tee three years ago, detailing advances in legal edu- 
cation that were contemplated in the state of Wis- 
consin, and those contemplated advances received the 
approval of the Association at that time, and have 
since then gone into effect. 

In the matter of advancing the standards of legal 
education, Wisconsin has been a pioneer, at least 
auuiong western states, — if any such limitation needs 
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to be put upon the statement at all. Since that time 
conspicuous advances have been made in other states, 
and the tendency or trend is very strong in that di- 
rection at the present time. 

It may be interesting at a future time, possibly to 
the Association, and as a matter of record, at least, 
to review the tendencies in that direction in surround- 
ing states and in the country at large, but 1 have no 
precise information of that sort at hand at the pres- 
ent time, and as I say, since the last report of the 
committee nothing has occurred in this state which 
seems to require a particular report. 

The President: We will now receive the report of 
the Committee on Necrology and Biography, by Mr. 
W. W. Wight. 

Mr. W. W. Wight: Mr. President, this report covers 
the period from March 13th, 1907, to July 1st, 1908. 

The list of lawyers of the state who have died dur- 
ing this period which have come under my observa- 
tion, is made up of nine persons only, and as it is con- 
siderably shorter than the list for the same period, or 
for a shorter period, indeed, of the year before, I in- 
fer either that the lives of the lawyers are growing 
longer, or that my discernment and observation are 
growing shorter. I would be very glad if, after read- 
ing this report, names may be given me of those 
whose deaths have escaped me. I was absent from 
the state a couple of months during this past year, 
during which time there may have been deaths which 
I did not hear of. 

The list which I have is as follows: 

Rublee A. Cole, Milwaukee, July 3rd, 1907. 

Frederick H. Remington, Milwaukee, August 25th, 
1907. 
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George Baldwin, Appleton, December 7th, 1907. 

John F. Burke, Milwaukee, December 22nd, 1907. 

Hiram W. Barney, Mauston, December 27th, 1907. 

John B. Cassoday, Madison, December 30th, 1907. 

Frank M. Fish, Stevens Point, January 11th, 1908. 

A. E. Beekman, La Crosse, January 27th, 1908. 

Charles Quarles, Milwaukee, April 8th, 1908. 

Mr. Glen way Maxoh suggested the following name: 

William M. Tompkins, of Ashland, May, 1908. 

The President: Members of the Association will 
please remind Mr. Wight of any other instances of 
this kind which may come to their attention. 

The next report in order would be that of the Com- 
mittee on Publication of which Mr. Warner is chair- 
man, whom I do not see here. Perhaps Mr. Sanborn 
may have some 'information on that subject. 

Mr. John B. Sanborn: The Association has printed 
no report this year. The custom has been to print 
the report somewhat late and get it out about the 
time of the annual meeting. A couple of years ago 
it was decided to combine the two reports for this 
year, and to get the report out immediately after the 
meeting, and it is the intention of the Committee on 
Publication to start the printing within a few days, 
and combine the meetings of a year ago and this 
year, and send out the report as soon as possible. 

The President: It will be necessary to elect oflBcers. 
I think this matter has generally been referred to a 
committee which has made a subsequent report. Is 
not that the fact? 

Mr. Sanborn: Yes. 

The President: I will appoint as a committee to 
make report on the election of officers, Gen. Winkler, 
Judge Sanborn and Judge Krez, and I trust that they 
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will be able to report at some time during the after- 
noon. 

Gen. Winkler: I would like to be excused from that 
committee a§ it will be impossible for me to attend 
this afternoon. I have a positive engagement that 
will keep me. 

The President: I hope Mr. Flanders can act on that 
committee. 

Mr. James G.. Flanders: I expect to go out of the 
city. 

The President: Then before the recess I will make 
some other appointment. 

Mr. J. B. Sanborn: Since the last meeting of the 
Association there has occurred the death of Chief Jus- 
tice Cassoday, and 1 would taove the appointment of a 
committee of three by the President to prepare and 
incorporate in the report suitable resolutions on be- 
half of the Association. 

Motion seconded and unanimously carried. 

Mr. G. W. Hazelton, Milwaukee: Before you order 
a recess I want to refer to an anecdote which came 
under my observation in regard to Judge Dixon, which 
indicates his ready wit. Of course I knew him very 
well, after I came to Columbia county, and while he 
was practicing at Portage, and I remember very well 
when he was appointed judge of the circuit court, 
and having quite a large list of cases to be tried, here- 
quested Judge Noggle to attend the term and try the 
cases in which he was interested. At the close of the 
term we had a banquet at the old Vedder Hotel, the 
old yellow building, some of you may remember, and 
in the course of the evening when the time came for 
speech making, one after another had been called, and 
finally a certain Mr. X, I will call him, who was quite 
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noted in the city for his voice, and the vigorous use of 
it, was called on for some remarks, and he opened by 
saying: "When I came to Portage this country was a 
howling wilderness" — and Judge Dixon sprang to his 
feet with this query: "I would like to inquire of the 
gentlemen, whether it was a howling wilderness when 
be came or after he came." 

(len. F. C. Winkler: If there is nothing else, per- 
haps I can recall a reminiscence or twp in regard to 
Judge Dixon. I had the honor of being admitted to 
the bar before Judge Dixon in Madison in 1859 when 
he was circuit judge, and he was chief justice of the 
supreme court when T was admitted there. After his 
resignation he was, as we all know, succeeded by 
Chief Justice Ryan, and Judge Dixon and Judge Ryan 
mutually seemed to take great pleasure in poking a 
little fun at each other whenever they could, and in 
one of these cases relating to the Northwestern road 
that Judge Jenkins has alluded to, there arose the 
question of the effect of a certain plat of property in 
the city of Milwaukee. I heard it argued in the su- 
preme court. The same question had been before 
that court in a previous case, — Emmons v. The City 
of Milwaukee — and argued by Mr. Ryan in behalf of 
the city of Milwaukee, he being then city attorney. 
The decision had. been against his contention. Chief 
Justice Dixon delivering the opinion. Judge Dixon 
was now, as attorney for the railway company, com- 
pelled to take an opposite position as to the proper 
construction of this plat. The former decision stood 
in his way and he strenuously argued against its cor- 
rectness. Chief Justice Ryan interrupted him, finally 
saying: "That is all very well, Judge Dixon. It is the 
very position I took in Emmons v. The City of Mil- 
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waukee. But you overruled me. You say th^ ruling 
was wrong. In this you may be right. But the great 
difficulty is that you may possibly succeed me in my 
present position, as I have succeeded you, and then, I 
am afraid, you will go back to your former error." 

While Judge Dixon was chief justice the court was 
guilty of a certain laxity of practice. It had no very 
definite hour of meeting. It had a theoretical hour, 
of course, but this was not strictly adhered to, the 
judges frequently not coming in until half an hour 
or even an hour after the appointed time. Under 
Judge Ryan as chief justice this practice was changed 
and the strict hour of opening at ten o'clock every 
morning was observed. One morning when I hap- 
pened to be there the first case called was one in which 
Judge Dixon was interested. Judge Dixon was not 
present. Word was sent for him to his hotel but he 
was not found. There was some waiting but he did 
not appear. Finally a suggestion was made to sub- 
stitute some other case and Mr. John W. Gary and 
myself, who had a subsequent case on the same day's 
docket, took up the argument of that in place of 
Judge Dixon's. In the afternoon at the opening of 
court Judge Dixon appeared ready to argue his case. 
Judge Ryan looked at him with great sternness and 
said: "Judge Dixon, the court lost a valuable half 
hour this morning waiting for the late chief justice." 

The President: I will appoint Mr. G. W. Hazelton, 
of Milwaukee, to act with the other gentlemen of the 
committee in respect to the nomination of oflBcers, 
and some time during the afternoon we hope to hear 
them report. 

This afternoon at 2 o'clock we shall have the pleas- 
ure of listening to an address on Justice Roger B. 
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Taney, hy Mr. Charles N. Gregory, and an address on 
the subject of Standards for rate regulation by Com- 
missions, by Mr. Edwin S. Mack, of Milwaukee. If 
there is no further business or suggestion, the meet- 
ing will adjourn until 2 o'clock this afternoon. 
Recess until 2 P. M., same day. 



Wednesday, Juty 1, 1908, 2 P. M. 

Meeting called to order by the President. 

The President: We are to have the pleasure of list- 
ening to an address by Dean Charles N. Gregory of 
the Iowa State University, on the life of Chief Justice 
Roger B. Taney. 

( See Appendix to Part IL ) 

Thfe President: We shall presently have the next 
address, but meanwhile I will call upon Mr.. G. W. 
Hazelton to make the report of the Committee on 
Nominations for Officers. The Secretary will read the 
report. 

Mr. Bennett: The Committee on Nominations re- 
ports, as follows: 

For President — Neal Brown, of Wausau. 

For Vice-Presidents: 
1st circuit, Thomas M. Kearney. 



2nd ' 


T. W. Spence 


3rd ' 


' Charles Barber. 


4th ' 


Paul T. Krez. 


5th ' 


Philo A. Orton. 


6th ' 


E. S. Raid. 


7th ' 


' E. E. Browne. 


8th ' 


E. W. Helms. 


9th ' 


John M. Olin. 


10th ' 


' Orlando E. Clarke. 
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11th circuit, H. H. Grace. 

12th " R. B. Kirkland. 

13th " . T. E. Ryan. 

14th " H. 0. Fairchild. 

15th " M. Barry. 

16th '' Claire B. Bird. 

17th " R. J. McBride. 

18th " Maurice McKenna. 

For Secretary— W. H. Bennett, Milwaukee. 

For Treasurer — J. B. Sanborn, Madison. 

For chairmen of lespective committees: 

Judicial Committee — E. S. Mack, of Milwaukee. 

Committee on Membership — Judge J. C. Karel, Mil- 
waukee. 

Committee on Amendment of Laws — Judge A, L. 
Sanborn, Madison. 

Committee on Legal Education — Howard L. Smith, 
Madison. 

Committee on Necrology and Biography — W. W. 
Wight, Milwaukee. 

Committee on Publication — Ernest N. Warner, 
Madison. 

Three delegates to the American Bar Association — 
Ernest N. Warner, Madison; B. W. Jones, Madison; 
Howard L. Smith, Madison. 

Signed by the chairman, 

G. W. Hazelton. 

The President: I think it is the custom for the Sec- 
retary to east the ballot on motion. It will be in 
order to make some motion of that character. 

Mr. T. L. Kennan, Milwaukee: I move that the rules 
be suspended and the Secretary be authorized to cast 
the unanimous ballot of the Association for the nom- 
inees. 
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Motion seconded and unanimously carried. 

The Secretary: The ballot is so cast. 

The President: The nominees are elected 
' I will call upon the Committee on Membership, of 
which the Secretary is chairman, to make report with 
respect to new members. 

The Secretary: The Committee on Membership pre- 
sents the following report; 

REPORT OF MEMBERSHIP COMMITTEN. 

Milwaukee, Wis., July 1st, 1908. 
To the State Bar Association of Wisconsin: 

Gentlemen:— Your Committee on Membership would 
respectfully report that they herewith present the 
names of the following applicants for membership in 
ypur Association, and recommend that they be ad- 
niitted to membership: 

Walter J. Brennan - - - Lancaster 
Henry William Brown - - Lancaster 

George Burr Clementson - - Lancaster 
John Scott Earll - - - - Prairie duChien 
Joseph P. Evans - - - - Prairie duChien 
W.R.Graves . - . - Prairie duChien 
Harvey J. Frame - . - Waukesha 

Winfield Warren Gil man - - Boscobel 
Martin L. Lueck - - - Juneau 

Charles B. Rogers - - - Fort Atkinson 

Edward W. Spencer - - - Milwaukee 
Alfred Louis Klingelhoefer - Milwaukee 

Patrick H. Martin . . - Green Bay 
S. M. Pedrick . . . - Ripon 
Norman L. Baker - - - Milwaukee 

Respectfully submitted, 

W. H. Bennett, 
Chairman Membership Committee. 
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The President: I think it is the custom to vote for 
these candidates viva voce. 

Motion made, seconded and unanimously carried 
electing candidates to membership. 

The Secretary: The report of the Committee on 
Membership for the past year is as follows: 

REPORT OF COMMITTEE ON MEMBERSHIP. 

To the State Bar Association of Wisconsin: 

Gentlemen — Your Committee on Membership would 
respectfully report that there has been admitted to 
membership during the present year and since the last 
annual meeting of the Association held in the year 
1907, the following named lawyers: 



S. M. Williams - 
Harry M. Silber - 
Emil J. Ludwig - 
Charles F. Fawsett 
K. Shawvan 
Thos. F. Somers - 
David E. Johnson 
W. L. Gold - 
Jacob Fehr, Jr. - 
John S. Kaney - 
Lester C. Manson 
Walter H. Bender 
Clinton G. Price - 
Nathan Glicksman 
Edward H. Hi'bbard 
Franklin F. Orth 
Rollin B. Mallory 
Jas. I. Fitzsimmons 
William F. Adams 
Fred C. Ellis 



Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milw^aukee 
Milwaukee 
Milwaukee 
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John W. Wegner 
John V. Vlach - 
Andrew Gilbertson 
Walter Schintz - 
Winfred C. Zabel 
Charles F. Kaempfer - 
John H. Paul 
William J. Kershaw - 
James D. Shaw - 
F. J. Walthers - 
Adam J. Eimermann - 
Frank H. Gugel - 
Robert R. Freeman 
Erich W. Behrens 
Leo Reitman 
Maurice A. McCabe 
Milton M. Hirsch 
Gustav a. Gehrz - 
Hugo J. Trost - 
Joseph V. Quarles, Jr. 
William C. Quarles, 
Albert J. Hoffman 
Nathan Pereles, Jr. 
Charles E. Canright - 
Herman W. Ross 
John J. Cook 
Edward D. Jenner 
Louis G. Bohmrich 
William E. Black 
E. L. Richardson 
Harry M. Carpenter - 
Julius E. Rohr - 
E. M. Alexander - 
Charles J. Aarons 



Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milw^aukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
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Edward J. Yockey 
John F. Harper - 
Joseph B. Doe 
Chauncey W. Yockey - 
F. H. Bottum - 
William L. Tibbs 
Henry J. Otjen - 
Henry E. Bradley 
Theo. Kronshage, Jr. 
Douglas Van Dyke 
Wm. Kaumheimer 
Henry W. Stark - 
Arthur F. Belitz 
Morris Stern 
John J. Maher 
Oscar M. Fritz 
Edwin J. Gross - 
George T. Elliott 
Adolph Huebschmann 
John F. Thieman 
Robert Wild 
Richard B. Ramien 
Ernst von Briesen 
John E. Winn 
James T. Drought 
Milton H. Umbreit ■ 
W. J. Zimmers - 
Christian Doerfler 
E. N. McVicker - 
E. J. Patterson - 
Louis A. Lecher - 
Louis Cohen 
Willett M. Spooner 
Harry Glicksman 



Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
Milwaukee 
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Adolph Kanneberg - - - Milwaukee 

Leverett C. Wheeler - - - Milwaukee 

E. P. Nemmers - - - - Milwaukee 

John F. La Boule - - - Milwaukee 

Charles F. Smith - - - Milwaukee 

Carl F. Geilfuss - - - - Milwaukee 

Harry M. Sheets - - - - Milwaukee 

Frank P. Burke - - - - Milwaukee 

Charles T. Hickox - - - Milwaukee 

J. E. Wildish . . - - Milwaukee 

Joseph Gr. Donnelly - - - Milwaukee 

Herman Fehr . - - - Milwaukee 

David Stuart Rose - - - Milwaukee 

Carl Muskat . . - - Milwaukee 

Jay W. Page - - - - Elkhorn 

John P. Ingalls - - - - Elkhorn 

Timothy Burke - - - - Green Bay 

Frank W. Lucas - - - - Madison 

Russell Jackson - - - - Madison 

Edward J. Reynolds - - - Madison 

Elmore T. Elver - - - - Madison 

A. C. Hoppman - - - Madison 

Ralph W. Jackman - - - Madison 

Henry Casson, Jr. - - - Madison 

Mayhew Mott - - - - Neenah 

Courtenay W. Lamoreaux - - Mayville 

Francis X. Boden - - - Milwaukee 

George B. Swan - - - - Beaver Dam 

Frank Ross Superior 

William R. Fuller - - - Superior 

L. K. Luce Superior 

Archibald McKay - - - Superior 

R. L Tipton Superior 

William E. Haily - - - Superior 
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Charles H. Crownhart - 
William P. Crawford - 
Charles R. Fridley 
George C. Cooper 
H. W. Diedrick - 
Walter C. Owen - 
Walter J. Brennan 
Henry William Brown 
George Burr Clementson 
John Scott Earll 
Joseph P. Evans - 
Harvey P. Frame 
Winfield Warren Gilman - 
W. R. Graves - .- - 
Martin L. Lueck 
Charles B. Rogers 
Edward W. Spencer - 
Alfred Louis Klingenhoefer 
Patrick H. Martin 
S. M. Pedrick 
Norman L. Baker 



Superior 

Superior 

Superior 

Superior 

Superior 

Maiden Rock 

Lancaster 

Lancaster 

Lancaster 

Prairie du Chien 

Prairie du Chien 

Waukesha 

Boscobel 

Prairie du Chien 

Juneau 

Fort Atkinson 

Milwaukee 

Milwaukee 

Green Bay 

Ripon 

Milwaukee 



Respectfully submitted 

W. H. Bennett, 
Chairman Membership Committee. 

The Secretary: This list also includes those voted 
for to-day, the others having been elected at an exe- 
cutive committee meeting held in the month of May 
in Madison, pursuant to provisions made at the last 
meeting with reference to election to membership be- 
tween meetings — the number of members elected is 
about 150. 

The President: I am sure you will be gratified to 
know that we have an abundance of new blood in 
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this Bar Association. We have 150 new members or 
more, and I want to say that we are indebted to the 
energy and activity of our Committee on Member- 
ship, and very largely to the activity of Mr. Bennett. 

We shall now have the pleasure of listening to an 
address on the Standards for Rate Regulation by 
Commission, by Mr. Edwiti S. Mack, of Milwaukee. 

{See Appendix to Part II,) 

The President: The committee having this matter 
in charge have thought that in view of the very prac- 
tical and live interest in this subject, it might be well 
to have this paper discussed by one or two persons. 
We all know that Mr. H. L. Butler, of Madison, has 
had more or less to do with these questions, and we 
should be very glad to hear any discussion which he 
may give us, and as he is present in the room, T will 
call upon him. 

Mr. H. L. Butler: Mr. President and gentlemen: 
The President was in my office yesterday morning 
and suggested that some discussion of Mr. Mack's 
paper might be appropriate at this meeting, and that 
in view of the fact that 1 had been in the throes of 
one of these rate cases it might be proper for me to 
say something on it. Supposing at the time that I 
should have a case for trial today, I remarked that if I 
had the time and ability 1 might like to come here and 
say a few words on the subject. The President was too 
considerate to remark, although my partner who was 
present did remark, that Mr. Jones, as president, would 
furnish me the time. Now, while I have the time I 
am just as badly off for the other prerequisite to a 
proper discussion on this subject as I was yesterday. 

I want to say about it that every one who has in- 
vestigated somewhat these questions and has had to 
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consider the enormous diflSculties that exist in the 
matter of rate making, should appreciate so very able 
and discriminating a paper as Mr. Mack has just given 
us. 1 have listened to it with a great deal of pleasure 
and I think such a paper on such a subject will be of 
great value to all of us. 

I do not know that there is anything that I can 
suggest with respect to it unless it be one thought 
that came to me as he was reading the paper, and 
that is as to the reason why we have this element of 
a reasonable return to a company always associated 
now a days with the question of a reasonable rate. 

As suggested by Mr. Mack, in the early cases a 
reasonable rate appeared to be one that was commen- 
surate with the reasonable value of the service which 
the consumer received, and as suggested by him fur- 
ther, there has grown up in the decisions, particularly 
in those decisions that have had the constitutionality 
of laws fixing rates involved, this further element 
that the rate must give a reasonable return. 

As Mr. Mack further suggested, when these ques- 
tions come before the rate commission they do not 
come as questions of confiscation, and therefore, as 
applied to the commission, that reason which we find 
given in the decisions so frequently for discussing the 
rate of return does not exist. Yet it seems to me 
that there is another reason, and one perhaps not 
often mentioned in the books, why an essential of a 
reasonable rate is the reasonableness of the return 
which it may afford to the owner of the property. 
You take a public utility and it furnishes a product 
that is not bought and sold on the open market; it is 
not bought and sold in competition with other like 
products. That is ordinarily true of all service of 
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public utilities. Perhaps if it were bought and sold in 
competion with other like products in the same com- 
munity, we might arrive at what a reasonable rate, 
or what a reasonable price for the commodity would 
be, by a comparison with the charge made in the same 
community, for a like commodity. But the output of 
gas or electricity for example not having this market 
value, being unique in that respect, we have to arrive 
at value in some other way, — we have to get the reas- 
onable value of it to him who furnishes it in some 
other way. And so it seems to me that this matter 
of always determining what is a reasonable rate of 
return in passing on a schedule of rates, has a founda- 
tion, not alone in connection with the constitutional 
question of contiscation, but has a further foundation 
in that it is a way of arriving at the value of a thing 
when you have not market value to guide you. Not 
having market value of the service to guide you, as 
accurate a criterion for determining the reasonable 
value of it as any, is to determine what it costs to 
produce it. And so, when we determine what it costs 
to produce it, we have to take the actual money out- 
lay of producing it; we have to take this element of 
depreciation that Mr. Mack referred to, and we have 
to add to that our reasonable profit, taking into con- 
sideration the hazards of the particular business. 
Thus we get as an essential factor of determining the 
cost of the production of this thing that has no mar- 
ket value, this element of what is a reasonable rate 
of return. I think this theory of the matter ex- 
plains in a large degree why we always consider 
this question of what is a reasonable return, and con- 
sider it even in those cases where we have not in- 
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volved the constitutionality of any act or order that 
may have fixed a rate. 

So I think, looking at it in this way, we solve a 
problem that one might think at first glance a double 
one, namely, what is a rate which is reasonable not 
only to the public utility, but to the consumer. The 
books sometimes say that a rate must be reasonable 
to both, and it might appear as though that were a 
double inquiry. But when we look at it in the way 
in which I have spoken of it, and, in the absence of 
market value of the service finding what it costs to 
produce and deliver it, including in that cost, of 
course, depreciation and reasonable return, then we 
find that whai: might seem the double question of 
reasonableness to the consumer and reasonableness to 
the utility, becomes a single question. The question 
becomes single because if the consumer gets the pro- 
duct for its cost, allowing this reasonable return, he 
gets it for its reasonable value. On the other hand, if 
the utility receives the cost of the product including 
this reasonable return, it gets a reasonable rate. 

These suggestions came to me as I listened to Mr. 
Mack, and as he spoke of the fact that there had 
grown up in this country a habit of always looking to 
this question of rate of return in determining the 
reasonableness of rates. 1 think the factor of reason- 
able return comes into play not only because of the 
constitutional right of the utility to a reasonable re- 
turn, but by reason of these principles, which we may 
consider elementary, that where yon have no fixed 
criterion of value of the service the court will take 
the best criterion of value that it can get, and that 
the most tangible one in cases of rate making will be 
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the cost of producing the article, including in that 
cost a reasonable return to the owner. 

These suggestions lead, I think, to the conclusion 
that the basis of this return is rather the present 
value of the property than the investment or cash 
outlay of the owner of the property. 

Mr. C. H. Van Alstine, of Milwaukee: Mr. President 
and gentlemen: This question of making rates is 
practically new in this state, and I do not think that 
a man who has been engaged in railway litigation for 
twenty-five years knows much more about it than 
lawyers in general practice; but I will give briefly my 
views with respect to the question under discussion. 

We are in a peculiar situation in the state of Wis- 
consin, and there are many other states in the same 
situation, in that the state has no power to carry on 
the railway business that has been discussed. The 
constitution does not permit the state to engage in 
or aid in that business, hence the constitution prac- 
tically declares that the citizens may engage in that 
business. Now under these circumstances individuals 
have formed corporations for the purpose of carrying 
on such business and it follows that such corporations 
should be treated in a liberal way. For many years 
they furnished rates and facilities that were satisfac- 
tory to the people, but there came a time when the 
public, for some reason, became dissatisfied not only 
with the rates but with the facilities, and out of that 
grew commissions, and government by commissions. 

At the common law the managers of these corpora- 
tions determine what facilities should be furnished 
and what rates should be paid the persons availing 
themselves of the right to use these means of trans- 
portation, and they, of course, from long experience, 
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took into account what they supposed was proper, and 
arrived at a rate and at the facilities to be furnished. 

The commission has not been given the entire 
power of the managers of railway corporations, that 
is, the rights that these corporations had under the 
common law have not been taken away nor very 
greatly impaired. The corporations still make the 
rates and they decide upon the facilities to be fur- 
nished. Some one becomes dissatisfied and makes 
complaint to the commission, and thereupon a hear- 
ing is had and a rate arrived at or a facility fixed by 
the commission. Then there is a provision for review 
by the supreme court. 

The Wisconsin commission has not made any gen- 
eral rate, except one, and then it fixed a general rate 
throughout the state oi 2}4 cents per mile for pass- 
engers, but the legislature very promptly said the 
commission did not know what it was about, and 
made one of 2 cents per mile. Tha steam railroads 
have adopted the rate on business that is purely local. 
The inter-state business, of course, is not affected by 
that rate. 

What basis the commission used in arriving at that 
2^ cent rate I have not taken the pains to ascertain. 
But of course we must find at some time all the ele- 
ments that enter into the basis of the rates, and it 
has been suggested, and was suggested by Mr. Mack, 
that there must always be a reasonable return. 

As I view that point it has application only to the 
question whether or not there has been confiscation. 
You take a general rate, we will say of 2| cents per 
mile, if the question had come up on that rate made 
by the legislature, then the question whether that was 
confiscatory could arise, and the rate having been 
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made by the state it is quite probable that the only 
question that could arise would be whether it was 
confiscatory. 

In the majority of cases that will come before the 
commission of this state and other states, the dispute 
will turn upon a single thing, even so small that the 
question will be whether trains shall be stopped to 
take on milk, and whether trains shall be stopped at 
this station and at that station more often than they 
are, and rates on particular commodities will receive 
attention. Now, I will not discuss the question of the 
rate on oats and wheat, because oats and wheat cover 
a very large proportion of the traffic in grain; but 
take a single other commodity, and you might make 
a rate that would be absolutely below what anybody 
could carry it for, and yet it would not be confisca- 
tory, because the corporation would have the income 
from everything else to even up; so that this question 
of confiscation can rarely, if ever, arise. It could 
arise, of course, if a commodity large enough to seri- 
ously affect the earnings be taken, but in the ordinary 
practice before these commissions the question of con- 
fiscation will not arise, perhaps for a generation. 

The real basis, it seems to me, for ascertaining 
whether or not a rate on a single commodity is reason- 
able or a facility fair and just is whether the rate is 
the reasonable value of the particular service ren- 
dered, and whether the facilities are what the great 
majority are satisfied with under similar circum- 
stances; and it seems to me that that must be the 
rule. Of course the cost of construction and opera- 
tion must be considered; and there are numerous 
things that we would not think of unless we sat down 
and studied them for a long time, entering into the 
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cost of operation. We have to take into account that 
at every meeting of the legislature it will make some 
laws that may impose burdens in one way or another. 
It said at the last session that if a highway is laid out 
across a railroad that the railroad company must build 
the crossing at its own expense and keep it in repair. 
If some member of the public has a grievance this 
grievance may be imposed on the corporations; and it 
is all well enough if the legislature will let us charge 
enough to pay it. As I said once to one of the mem- 
bers of the tax commission, when he asked me 
whether I thought a certain rate would be too high. 
**It doesen't make any difference what the rate is if 
you will let us charge the people what we ought to, 
considering that rate. We can run the whole state 
government and pay all other taxes, if you will let us 
charge the people for it." 

The public corporations cannot get a dollar except 
out of the public, their income must come from the 
public and the public must furnish it, because they 
must have the service, but the right to regulate exists 
in this state, and in the course of time when these 
commissions become as expert as the managers of 
these great corporations are who have grown up in 
such service since childhood, we will get along all 
right — we won't have much trouble, perhaps none; 
but until that time comes we must have more or less 
trouble. The railroad commission will become ex- 
perts after a time; if they are studious they will any- 
way, and everything will work out properly in the 
end. 

Something has been said to the effect that there 
must be a standard by which we are to reach every- 
thing, and it has been said that some men are more 
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intelligent than others, are better managers than 
others, and therefore their property earns more. Now, 
all that is true, but the state as a whole has said to 
the individual: You may do this, that is to say, we 
want you to do it, because as a state we renounce it 
and have nothing to do with it; and whoever starts 
one of these small public service corporations, no 
matter whether the managers thereof are as smart as 
others, the state has said to them, you may do this 
business. Now, I think that that particular corpora- 
tion, where it covers a small area, must be governed 
entirely by what it does, and by the circumstances 
and conditions under which it operates. What other 
like corporations are doing ought not to be considered 
except in a general way. 

Now, when you come to the great steam roads that 
are operating many thousands of miles outside of this 
state, quite a different question arises. When the 
commission makes rates for such a line it can only 
make a rate that affects the local traffic, — that is all 
it can do; and there is a great difficulty before the 
commission and it must solve it by finding a rate 
which will be adequate and compensatory for that 
local business or the commission idea must be aban- 
doned. But while the commission continues all we 
can do is do what we can do to aid the commission in 
finding a reasonable rate. All of the steam roads are 
able to do very much to help the commission, and I 
am satisfied that they all intend to do so. 

Mr. John B. Sanborn, Madison : Everyone has spoken 
of the lack of judicial authority upon this point, and 
the difficulty of determining from the decisions of the 
courts what the proper principles of rate making are. 
I might illustrate that by a statement regarding a re- 
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cent case appealed to the supreme court from the de- 
cision of the railroad commission. 

There was one point, and one point only, on which 
I think the eight lawyers on both sides of that case 
were agreed. When the decision was handed down 
we found that six justices of the supreme court inti- 
mated that they did not think we were right on that 
one point. So you see the subject is still full of diffi- 
culty. 

One interesting point in connection with this recent 
case and this discussion is the statement by Justice 
Timlin that the court of Wisconsin, at any rate, will 
look to the commission to develop the principles re- 
garding rate regulation very much as the common 
law courts developed the common law, and that the 
courts will endeavor to simply supervise this develop- 
ment of the principles of rate regulation by the com- 
missions. 

There was only one point in Mr. Mack's discussion 
which I think he might have emphasized more 
strongly, and that is the much mooted question of 
what, if any, effect shall be given to franchise values. 

Last December, at Madison, Mr. Osborne, a member 
of the New York public service commission, Fot the 
2nd district, in a paper which he read, before the 
American Economic Association, took the position 
that in no instance and under no circumstances should 
a public service corporation be allowed to consider as 
a part of the value of its plant the franchise or good- 
will, and that simply the actual value of the plant, 
disregarding all these elements, should be taken into 
consideration. That, of course, is a proposition on 
which Mr. Osborne will find a great deal of disagree- 

5 
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ment, and I think his position is considered very ex- 
treme. 

In this connection, not long after that, the circuit 
court of the United States for the southern district of 
New York, in the New York gas case for the New 
York City Gas Company, enjoined the enforcement of 
the 80 cent gas law, and decided that a franchise 
value should be apportioned and taken into considera- 
tion, and upon that ground held the law unconstitu- 
tional. That case has been taken to the supreme 
court of the United States by the city of New York 
and has been advanced for argument and will be 
argued early in the next October term. So that we 
will probably have an authoritative decision upon this 
question of franchise value from the supreme court 
of the United States. 

The President: I will appoint as a committee to 
prepare resolutions in respect to the death of Chief 
Justice Cassoday, Mr. George P. Miller of Milwaukee, 
Mr. George H. IVIoyes of Milwaukee, and Mr. Howard 
L., Smith of Madison. 

Adjourned si7ie die. 
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SOME IDEAL STATES AND SOME CONSTITU- 
TIONAL IDEALS 



ADDRESS BY I,. J. NASH, PRESIDENT OF THE ASSOCIATION 



Gentlemen of the Wisconsin State Bar Association: — 

The subject of this address would probably mislead 
if not accompanied by a word of explanation. It is 
not my purpose to present a model of any common- 
wealth or constitution that, by reason of ideal perfec- 
fection or practical excellence, challenges universal 
admiration, nor one that has ever led, or ought now 
to lead, in all things, the world's development in civic 
strength, liberty and righteousness. Most institutions 
and states have been what they were, or have become 
what they are, by a slow process of growth, rather 
than by any sudden creation. But antecedent ideals 
have always in a large measure guided growth and 
dictated creations. "A voice crying in the wilderness" 
has always preceded those changes in law and govern- 
ment which, through the lapse of centuries, have 
been mile stones along the pathway to present-day 
civilization. 

The ideal states to which brief attention is invited 
never had, and never will have, in their entirety, any 
actual existence. They were, and are, paper common- 
wealths only; but they could not have made perman- 
ent places for themselves in the world's literature 
if their idealism was wholly divorced from utility 
and practical administration. Plato's Republic, Sir 
Thomas More's Utopia, Francis Bacon's New Atlantis, 
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Campanella's City of the Sun, and Harrington's 
Oceana, are still instructive, although not one of 
them was ever wholly, or even largely, adopted as a 
model. Other ideal states abound in literature but 
are of less valuie to the student of law and govern- 
ment. Cicero's De Republica, for instance, while ex- 
alted and more practical, as might be expected in the 
work of a Roman, contains idealism and philosophy 
in so far only as it drew directly from Greek sources. 
Notwithstanding the well known unrealty of these 
ideal commonwealths their creation by the mind of 
man has left to the world as much of value as the 
historic records of many actual nations that have 
come, lived, and died. Indeed, ideals seem to be the 
only things that endure; they survive revolution, as 
well as the slow decay of states. 

All of the ideal commonwealths of literature, sub- 
sequent to the first great model, show that their au- 
thors drank more or less freely at the Athenian foun- 
tain. The Republic of Plato always has been, and 
always will remain, dry and hard reading for wor- 
shipers of material bigness; but it is nevertheless a 
marvelous example of moral and intellectual magni- 
tude. Its area was only that of a Grecian state. Its 
population was correspondingly limited. Its army 
was composed of a few thousand men, women and 
children, ^ho took the field and faced the enemy to- 
gether. Its education was limited to music and ath- 
letics, music embracing, however, both literature and 
religion. Husbandmen and artisans and all such as 
are now known as the common people, although oc- 
casionally spDken of as citizens, seem to have been 
considered a negligable factor in the organization of 
the state. Up to Plato's time there had been numer- 
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ous democracies, but not one of them had been organ- 
ized upon the principle that mankind was a brother- 
hood, and even Plato did not conceive that thought. 
The citizens carrying on the government of the Re- 
public were, in fact, an upper class, entitled to and re- 
ceiving special consideration in the constitution of 
the state. They were composed of the men and 
women actually performing military duty and were 
called auxiliaries, while those actually holding office 
and administering the affairs of the republic were 
called guardians. The method by which the guar- 
dians were selected from the body of auxiliaries is 
not disclosed. While the common people were per- 
mitted to acquire and own property, the auxiliaries 
and guardians were permitted to own nothing. All 
property that was needful for their comfort and for 
the performance of their public functions was con- 
tributed by the state and held by them in common. 
Even marriage and the rearing of children were so 
arranged that among the auxiliaries and guardians no 
child ever knew its father or mother, no father ever 
knew his children, and no mother even, except for a 
very limited period after birth, was permitted to care 
for, attend or know her own offspring. All persons 
born in a certain prescribed period were addressed as 
father or mother by all such as were born in a sub- 
sequent prescribed period. This communism of prop- 
erty was intended to eradicate selfishness by making 
individual accumulations impossible, enforcing a 
simple life, and turning the thoughts of the citizen 
from the good of self to the good of the state; and 
this communism of children was expected ' to make 
one great and harmonious family of those citizens 
who defended and administered the commonwealth. 
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This is about all that can be said concerning the phy- 
sical and social features of Plato's republic. And with 
so much that was petty and narrow, with so much of 
economic error, and with sociological doctrine posi- 
tively revolting to that and every subsequent age, it 
is Jworth inquiring why Plato's republic still holds 
first rank among all ideal commonwealths, and why 
it is still a favorite study with lawyers and statesmen, 
as well as sociologists and philosophers. I must dis- 
claim competency to answer the question fully or 
with assured accuracy. But it seems tolerably obvious 
to me that in working out two distinct ideals, the 
author, four hundred years before the beginning of 
the Christian era, in his effort to preach individual 
and civic righteousness, rose to an altitude where, to 
use his own language, "he was the spectator of all 
time and of all existence." These two ideals he called 
Justice and Good; Justice embracing every thought 
and every spring of action that may be supposed to 
guide a perfect human being, or a perfect state, and 
Good, a still higher perfection that exists but to which 
mankind has never attained. Good seems to be some 
divine possessor of perfect justice or the fruition and 
reward in a future state of the justice that ought to 
be exemplified in the individual and in the common- 
w.ealth. 

It is not permitted within the scope of this address 
to offer even an outline of the reasoning by which 
Plato developed these two great ideals. I would but 
"hang a lantern on the sun" were I to make the at- 
tempt. Any lawyer can take a good lesson in the art 
of cross-examination and a thorough drill in mental 
athletics, if he will but read the argument in full. It 
will be found to be in a very large measure a modern 
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book. Very much of it seems as if written for our 
own time. But the student will find himself unable 
to agree with Plato in many of his contentions, and 
will find little of value in the material, the organiza- 
tion or sociology of his ideal republic. Nevertheless 
the world has doubtless received from Plato's develop- 
ment of the idea of Justice and the idea of Good as 
much moral instruction as from any other book of 
all literature, save only the Scriptures of the Christ- 
ian Religion. 

Plato seemed to understand that he was not writing 
a constitution that would ever be adopted by any 
commonwealth. He says: 

''We were inquiring into the nature of absolute 
justice, and into the character of the perfectly just, 
and into injustice and the perfectly unjust, that 
we might have an ideal. We were to look at these 
in order that we might judge of our own happiness 
and unhappiness, according to the standard which 
they exhibited, and the degree in which we resembled 
them, but not with any view of showing that they 
could exist in fact. Would a painter be any the worse 
because, after having delineated with consummate art 
an ideal of a perfectly beautiful man, he was unable to 
show that any such man could have ever existed? * * 
And are not those who are verily and indeed wanting 
in the knowledge of the true being of each thing and 
who have in their souls no clear pattern, and are un- 
able as with a painter's eye to look at the absolute 
truth and to that original to repair, and having no 
perfect vision of the other world to order the laws 
about beauty, goodness, justice in this, if not already 
ordered, and to guard and preserve the order of them — 
are not such persons, I ask, simply blind?" 

He insisted, however, that although his ideals may 
have never been realized by any man or by any state, 
they were, nevertheless, not impossible, and could 
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therefore serve as stars in the surrounding darkness 
of evil and injustice. 

"If then," he says, "in the countless ages of the 
past, or at the present hour in some foreign clime 
which is so far away and beyond our ken, the per- 
fected philosopher is or has been or hereafter shall be 
compelled by a superior power to have the charge of 
the state, we are ready to assert to the death that 
this, our constitution has been, and is — yea, and will 
be whenever the muse of philosophy is queen. There 
is no impossibility in all this; that there is a difficulty 
we acknowledge ourselves." 

And he seems to believe that throughout all com- 
ing centuries the men who shall become the builders 
of states founded on justice and good 

"Will begin by taking the state and the manners of 
men, from which, as from a tablet, they will rub out 
the picture and leave a clean surface. This is no easy 
task. But whether easy or not, herein will lie the 
difference between them and every other legislator — 
they will have nothing to do either with individual 
or state, and will inscribe no laws, until they have 
either found, or themselves made, a clear surface. 
And when they are filling in the work, as I conceive, 
they will often turn their eyes upward and downward; 
I mean that they will first look at absolute justice and 
beauty and temperance, and again at the human copy; 
and will mingle and temper the various elements of 
life into the image of a man, and this they will con- 
ceive according to that other image which, when ex- 
isting among men, Homer calls the form and likeness 
of God." 

The perspective of Plato's picture draws all its 
principal lines to the vanishing point of philosophy, 
the perfection of conscience and intelligence. 

"Until philosophers are kings, or the kings and 
princes of this world have the spirit and power of phil- 
osophy, and political greatness and wisdom meet in one, 
and those commoner natures who pursue either to the 
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exclusion of the other are compelled to stand aside, 
cities will never have rest from their evils — no, nor 
the human race, as I believe — and then only will this 
our state have a possibility of life and behold the 
light of day." 

The necessity of philosophers being kings and kings 
philosophers, in order to attain a perfect state, is re- 
ferred to many times, but apparently with small hope 
that so happy a combination will ever be actually 
realized. Of philosophers he says: 

"Those who belong to this small class have tasted 
how sweet and blessed a possession philosophy is, and 
have also seen enough of the madness of the multi- 
tude; and they know that no politician is honest, nor 
is there any champion of justice at whose side they 
may fight and be saved. Such a one may be com- 
pared to a man who has fallen among wild beasts — he 
will not join in the wickedness of his fellows, but 
neither is he able singly to resist all their fierce na- 
tures, and therefore seeing that he would be of no 
use to the state or to his friends, and reflecting that 
he would have to throw away his life without doing 
any good either to himself or others, he holds his 
peace, and goes his own way. He is like one who, in 
the storm of dust and sleet which the driving wind 
hurries along, retires under the shelter of a wall; and 
seeing the rest of mankind full of wickedness, he is 
content, if only he can live his own life and be pure 
from evil or unrighteousness, and depart in peace and 
good will, with bright hopes." 

Indeed it seems as if Plato almost despaired of a 
perfectly just man ever ruling over a perfectly just 
state; for, addressing one of his auditors, he says: 

"He whose mind is fixed upon true being, has surely 
no time to look down upon the affairs of earth, or to 
be filled with malice and envy, contending against 
men; his eye is ever directed toward things fixed and 
immutable, which he sees neither injuring nor injured 
by one another, but all in order moving according to 
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reason; these he imitates, and to these he will, as far 
as he can, conform himself. Can a man help imitat- 
ing that with which he holds reverential converse"? 

Another ideal is easily discerned in the republic 
although not designated as such nor separately treated. 
The author's views upon the subject of education and 
his repeated insistence on an analogy, often carried to 
extremes, between the individual and the state, to- 
gether present the conception of ideal citizens as in- 
dispensable in founding ideal states. Education was 
to be continuous through life. Mental and moral 
growth were not to be intermittent nor interrupted un- 
til the call to the "world below." Good citizens would 
always make for themselves a good constitution, while 
a good constitution is no bettejr than the worst if ad- 
ministered by bad citizens. The central interest, 
therefore, of citizens and of the state was the proper ' 
education of all who were responsible for the safety 
and welfare of the state. 

Some scholars have undertaken to analyze and in- 
terpret The Republic in a way that gives it a single 
inspiring purpose. Others have declared that its pur- 
poses were many and were enlarged and multiplied as 
the work progressed. Whatever the truth may be, it 
is clear to any intelligent reader that the main pur- 
pose was not to prepare a workable code or constitu- 
tion ready for executives and judges. On the con- 
trary, I think it may safely be assumed that the au- 
thor hoped and endeavored to set forth a body of 
truth concerning Justice and Good and citizenship 
that might guide each individual to a noble life and 
inspire the jurisprudence and administration of all 
the governments of men, of whatever form, and in all 
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the ages. This purpose, I believe, he measurably ac- 
complished. 

Utopia, though not so ancient, is still a classic pro- 
duction. Perhaps it has suffered for this very reason, 
for we are told that the classics are books that every- 
body talks about, and nobody reads. It is easy to see 
the inspiration its author derived from the first great 
ideal commonwealth. While a clear conception of the 
brotherhood of man and the equality of citizens, 
(marred it is true by occasional references to slaves), 
distinguishes it from its prototype, the communism of 
property in The Republic is extended in Utopia to 
every member of the state. One undoubted purpose 
of the author was to turn the minds of men to the 
prevalence of poverty and crime, and the lack of em- 
ployment among the masses of England. 

He takes note that in a single day it w^as not un- 
common to witness the execution of a score of 
offenders who had been convicted of no greater crime 
than that of petty larceny. The period was one in 
which the ideas and practices of feudalism still pre- 
vailed; when great numbers of idle retainers, living 
upon the bounty of their lords and existing merely 
as men of war, not only laid great burdens upon the 
laboring and producing classes, but filled the land with 
lawless wanderers who, when age or misfortune made 
them no longer able to bear arms, became roving 
thieves, highway-men and pickpockets. Sir Thomas 
More makes it plain that this class of crimes is very 
largely a result of economic evils and vicious indus- 
trial conditions, and cannot be eradicated nor effect- 
ually checked by the mosl cruel and inhuman punish- 
ments. 

This book was written in the year 1516 and was 
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first published in Holland. The author is easily classi- 
fied as one of England's great men. He was in no 
sense a dreamer or cloister philosopher. He was a 
ripe scholar, a distinguished barrister, an able, just and 
industrious chancellor, and finally became the suc- 
cessor of Wolsey when the latter was no longer trusted 
by his sovereign, Henry VIII. He was finally allowed 
to resign the office of Lord Chancellor which he chose 
to do rather than give his consent to the decree of di- 
vorce demanded by his sovereign. This rupture was 
the beginning of a series of persecutions which ended 
in his execution upon a conviction secured by perjured 
testimony. During a considerable period in his life- 
time he served his country as ambassador at some of 
the most powerful courts of Europe. Such a man 
gave to the worlS Utopia. 

Like the Republic, Utopia was not expected by its 
author to ever become the constitutional model of 
any actual state, and no one should read the book 
with any such understanding. Its main purpose evi- 
dently was to present in the strongest light possible 
and by contrast, many social, industrial and political 
evils existing at the time in England, lay bare their 
causes, and suggest that better conditions were pos- 
sible. In proposing remedies there is much that is 
fantastic, impracticable and impossible, but the book 
has maintained its place with scholars and statesmen, 
in spite of these defects, not because they make 
Utopia a shop of curiosities. More was evidently 
possessed of certain ideals. He wanted to compel the 
attention of his countrymen to them. At least two 
of these ideals have been potential for good for 
four hundred years. One of these is the separation 
of church and state, the absolute freedom of con- 
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science in religious belief and practice. The other is 
that criminology requires a study of more things than 
a court, a jury and the gallows. On these subjects 
Utopia, like the Republic, is still a modern book. It 
may be consulted still as an authority. It emphasizes 
also the necessity of making the laws which citizens 
are expected to obey simple and clear enough to be 
comprehended and limited in number to their capa- 
city. 

The communism which in Utopia abolished the ex- 
istence and necessity of money and the right to ac- 
quire and own individual property, was doubtless in- 
tended to rivet attention upon the absurd inequalities 
of property distribution in England at that time. It 
is permissible in considering this communism to reflect 
that it was only history repeating itself then, as it had 
done before and is doing now; for glaringly unjust 
and unequal distribution of proporty has always 
swung the pendulum of thought away from individual- 
ism to community of interest. There is little in so- 
cialism to-day that may nbt be found idealized in 
Utopia, and the unequal distribution of wealth to-day 
is probably not nearly so great as it was four hundred 
years ago in England. 

New Atlantis is interesting mainly because it is, like 
The Republic, the creation of one of the world's greatest 
philosophers. Written first in Latin by Francis Bacon, 
it was published after the author's death in English, 
in the year 1629, more than a hundred years after the 
publication of Utopia. But it is a mere fragment. 
The work was never finished. Indeed, it was not car- 
ried far enough to enable the reader to see and grasp 
in its entirety the author's conception of a perfect 
commonwealth. There is only one great ideal pre- 
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sented, and that, it can be imagined, was not wholly 
developed. This paramount thought was that educa- 
tion, universal and comprehensive, leading up to the 
knowledge, as Plato would say, of "true being," must 
be the salvation of the race, the nursery of individ- 
ual liberty and the primary condition of religious 
feeling, thought and action. Some attention is given 
to minor subjects. For instance, "race suicide'' is 
guarded against by bestowing great social and cere- 
monial honors upon every person fortunate enough to 
have thirty living lineal descendants during his own 
life time. In New Atlantis there is a marked depart- 
ure from the simplicity in civil government presented 
in The Republic and Utopia. Elaborate ceremonials 
are provided for public occasions, and the ordinary 
functions of public oflBcials are performed with great 
dignity in behalf of a reverential constituency. 

Campanella was a contemporary of Francis Bacon. 
He was an Italian patriot, and after having become 
marked as a man of liberal ideas, favoring education 
and individual liberty, he was imprisoned for twenty- 
seven years and suffered with fortitude and firmness 
the tortures of the Inquisition. It was during his 
confinement that he wrote The City of the Sun. This 
ideal state is presented with a fullness and particu- 
larity that is wanting in The Republic, and conspic- 
uous in New Atlantis. While its communism of 
property, its arrangement of marriage and rearing of 
children, its making soldiers of men and women alike, 
and many other minor details are easily traceable 
directly to Plato, it seems a strange coincidence that 
this imprisoned monk should see substantially as 
Bacon saw that universal education of the masses is 
an indispensable corner-stone of civil polity, as well 
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as religious liberty. His method of organizing edu- 
cational agencies and forces was, however, entirely 
different. He had studies of all sciences before the 
eye of every child spread upon the walls of the city 
and upon the domes of its public buildings. But there 
was no thought of separating church and state. Civil 
and religious matters were alike provided for in the 
constitution of the state. 

Oceana is interesting on account of the period in 
which and the purpose for which it was produced, 
rather than its own merits or because of the intellect- 
ual eminence of its author. It was published in 1656 
when the Cromwellian period was drawing to a close, 
and when the founder of the English commonwealth 
hesitated, either from unwillingness or inability, to 
establish his power upon enduring foundations. Old 
fountains had been broken up, and it was feared that 
the new ones would flood and submerge the land 
rather than refresh it and make it fruitful of peace 
and good order. It was a time when some men were 
longing for a restoration of monarchy while others 
hoped that new institutions and a new source of 
sovereign power might be perpetuated. Something 
had to be done, as Cromwell was growing old and the 
ship of state seemed drifting in darkness further and 
further out upon an unknown sea. James Harring- 
ton undertook to answer the question of wifat ought 
to be done, and for that purpose wrote and published 
Oceana. Although it is dull and hard reading it has 
some messages for the present time. It was a very 
ingenious and very able presentation of one way in 
which the English people might then have solved their 
difficulties, and remained a commonwealth instead 
of restoring monarchy. It attacked primogeniture 

6 
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as the great source of dangerous and unhealthy ac- 
cumulations of wealth in a few hands. It insisted 
that the downfall and execution of Charles I. had re- 
sulted from this want of balance in the constitution; 
that a new balance must be created; that the accumu- 
lations of wealth must be limited. Even the amount 
of land and personalty that any individual might 
possess was exactly specified. The nobility were not 
to be abolished, but there were to be more of them. 
Large land holders were still to be permitted, but they 
were not to be allowed to hold so much, and the num- 
ber of them was to be largely increased. The country 
was to be divided iato parishes, hundreds and tribes, 
each with election machinery minutely provided by 
which civil and ecclesiastical oflBcials were to be se- 
lected, legislative houses constituted and an execu- 
tive secured. All these were to be changed with a 
frequency that even Americans.would hardly approve. 
But this rotation of office was intended to prevent 
the return of monarchy and to perpetuate the com- 
monwealth. The scheme contemplated the rather 
improbable result of placing the chief offices in the 
custody of the land-holding aristocracy by virtue of 
elections under the rule of universal suffrage. 

But the plan of Harrington was distasteful alike to 
Cromwell and his followers, and to the devotees of 
monarchy. His book was seized by authority of Crom- 
well while passing through the press. It is related 
that he procured a restoration of his manuscript 
through the intercession of Lady Claypole, Crom- 
well's daughter: 

"Upon calling at her residence and while waiting 
for her he played with her three year old child and 
said to her when she came and found him with her 



Digitized by VjOOQIC 



Address of L. J. Nash 75 

little girl upon his lap, 'Madam, you have come in the 
nick of time, for I was just about to steal this pretty 
lady/ 'Why should you?' she inquired. *Why 
shouldn't 1?' he answered, 'unless you cause your 
father to restore a child of mine that he has stolen?' 
It was only, he said, a kind of political romance; so 
far from any treason against her father that he hoped 
she would let him know it was to be dedicated to 
him." 

This interview resulted in the restoration of the 
manuscript and the book was actually published and 
dedicated to Cromwell during his lifetime. But Har- 
rington did not fare so well after the coronation of 
Charles II. His book made him an object of suspicion 
and he was arrested and carried to the tower as a 
traitor and tortured to insanity. At his first examin- 
ation he was asked by Lord Lauderdale why he as a 
private man, meddled with politics. What had a 
private man to do with government? His answer was: 

"My Lord, there is not any public person, nor any 
magistrate, that has written on politics worth a but- 
ton. All they that have been excellent in this way 
have been private men, as private men, my lord, as 
myself. There is Plato, there is Aristotle, there is 
Livy, there is Machiavel. My lord, I can sum up 
Aristotle's 'Politics' in a very few words: he says, 
there is the barbarous monarchy — such a one where 
the people have no votes in making the laws; and then, 
he says, there is democracy, and affirms that a man 
cannot be said to have liberty but in a democracy 
only." 

Lord Lauderdale here showing impatience, Harring- 
ton added: 

"I say Aristotle says so. I have not said so much. And 
under what prince was it? Was it not under Alexander, 
the greatest prince then in the world? I beseech you, 
my lord, 'did Alexander hang up Aristotle? Did he 
molest him? Livy, for a commonwealth, is one of 
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the fullest authors; did not he write under Augustus 
Caesar? Did Caesar hang up Livy? Did he molest 
him? Machiavel, what a commonwealthsman was he! 
But he wrote under the Medici when they were princes 
in Florence. Did they hang up Michiavel, or did they 
molest him? I have done no otherwise than as the 
greatest politicians, the King will do no otherwise 
than as the greatest princes." 

It would be interesting to analyze and compare 
some modern ideal commonwealths, from Looking 
Backwards to The Scarlet Empire, and discover how 
much of form and substance has been inspired by the 
great Athenean original. But my reference to the 
present will be limited to the consideration of some 
constitutional ideals, and I leave the past with the 
observation that so far as I am able to judge, ideal 
states and commonwealths have been brought into 
the world's literature not in serious advocacy of any 
particular kind or form of constitution, but as instru- 
ments for heralding a few great ideals of law, morals 
and government. They teach that forms, if not neg- 
ligable, are at least of secondary importance, and that 
the true value of a constitution depends upon the 
fundamental ideals embodied and preserved in it. In 
this view^ I invite attention to two ideals found in the 
constitution of the United States. The first one I 
refer to is found in the 9th and 10th Amendments. 

(IX) "The enumeration in the constitution of cer- 
tain rights shall not be construed to deny or disparage 
others retained by the people. 

(X) "The powers not delegated to the United 
States by the constitution, nor prohibited by it to the 
states, are reserved to the states respectively or to 
the people." 

It is significant that the embodied thought is found 
in these amendments rather than in the original in- 
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strument. They were proposed and adopted as speed- 
ily as possible after the constitution went into effect, 
and obviously as rules for interpreting it. The idea 
expressed in them is that sovereign power has no 
abiding place in this Republic except with the people; 
that no person and ho body may exercise that sover- 
eignty for or in behalf of the people, or for any pur- 
pose whatever, except in so far as commissioned to do 
so by the people themselves; that the government 
created by the constitution is limited by that instru- 
ment; that powers not granted by it are still latent, 
and if ever made effective, must be the subject of some 
further grant. 

This ideal is not at all hostile to the existence of 
such implied powders as are necessary to make the ex- 
press powers effective; but it may well be doubted 
whether the framers of the constitution, or the people 
who adopted it, supposed that along with their express 
grants and their express reservations they were grant- 
ing unlimited implied powers also. This seems evi- 
dent from the careful reservation to the people of all 
''powers not delegated to the United States by the 
constitution, nor prohibited by it to the states." Fur- 
ther, Article V providing for amendments, is a most 
conclusive demonstration that the people foresaw that 
they might wish to recall or enlarge some of the 
granted powers or make further grants as needed 
changes in the great and fundamental policies of the 
nation might require. It was not intended that such 
changes would he effected by any single department 
of the government, nor by all of them, without an;y 
referendum to the people. If it had been intended to 
turn the entire superintendence of grow^th and change 
over to this or that department, or to all of them 
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combined, there would have been no power of amend- 
ment reserved, and the merest outline of a constitu- 
tion would have been adopted, the government started 
on its way and then left to operate* practically as if 
under an unwritten constitution. 

What I have said so far will, I imagine, arouse no 
dissent but these accepted views of the constitution 
may nevertheless provoke the inquiry — why should 
they be uttered, in view of the plain provision where- 
by the people may amend their own constitution? 
My answer is that if we have in fact lost the power 
of amendment we are in precisely the same situation 
we would be in if no power of amendment had ever 
existed. And that is the question I ask: can the con- 
stitution of the United States be amended? 

The provision for amendment is the same to-day as 
it stood in the beginning. It seemed then suflBcient, 
and probably was sufficient, to enable the people to 
effectively modify, diminish, recall or enlarge their 
grants of sovereign power. But has not that time 
passed? Except the three amendments growing out 
of the civil war the constitution has not been amended 
for more than a hundred years, although numerous 
attempts to do so have been made and failed. No one 
will deny that numerous amendments have been de- 
sirable nor that some are now positively necessary, 
and yet I think I am not mistaken when I say that 
the common, unexpressed belief, but the actual be- 
lief, nevertheless, of thoughtful Americans is that no 
amendment can now be secured. The opinion of 
foreign critics, some of them friendly critics, may 
not be conclusive, but is well worth our consideration. 
Dicey has compared our power of amendment to a 
"slumbering monarch whose activity can seldom be 
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aroused except by the thunder of revolution/' Bage- 
hot says: 

"The constitution cannot be altered by any author- 
ities within the constitution, but only by authorities 
without it. Every alteration of it, however urgent or 
however trifling, must be sanctioned by a complicated 
proportion of states or legislatures. The consequence 
is that the most obvious evils cannot be quickly rem- 
edied; that the most absurd Actions must be framed 
to evade the plain sense of mischievous clauses; that 
a clumsy working and curious technicality mark the 
politics of a rough and ready people. The practical 
arguments and the legal disquisitions in America are 
often like those of trustees carrying out a misdrawn 
will — the sense of what they mean is good, but it can 
never be worked out fully or defended simply, so 
hampered it is by the old words of an old testament." 

Speaking of the War Amendments, Bryce says they 

"forbid slavery, define citizenship, secure the suffrage 
of citizens against attempts by states to discriminate 
to the injury of particular classes, and extend Federal 
protection to those citizens who may suffer from the 
operation of certain kinds of unjust state laws. These 
three amendments are the outcome of the war of Se- 
cession, and were needed in order to confirm ar^d se- 
cure for the future its results. The requisite majority 
of states was obtained under conditions altogether 
abnormal, some of the lately conquered states ratify- 
ing while actually controlled by the Northern armies, 
others as the price which they were obliged to pay for 
the re-admission to congress, of their senators and 
representatives. The details belong to history; all we 
need here to note is that these deep-reaching, but under 
the circumstances perhaps ujtiavoidable, changes were 
carried through not by the free will of the peoples of 
three-fourths of the states, but under the pressure of 
a majority which had triumphed in a great war, and 
used its command of the military strength and Fed- 
eral government of the Union to effect purposes 
deemed indispensible to the reconstruction of the 
Federal system." 
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Then, after referring to numerous unsuccessful ef- 
forts to amend the constitution, the same kindly cen- 
sor of our institution adds: 

"The moral of these facts is not far to seek. Al- 
though it has long been the habit of the Americans to 
talk of their constitution with almost superstitious 
reverence, there have often been times when leading 
statemen, perhaps even political parties, would have 
materially altered it if they could have done so. 
There hgbve moreover, been some alterations suggested 
in it which the impartial good sense of the wise would 
have approved, but which have never been submitted 
to the states, because it was known they could not be 
carried by the requisite majority. If, therefore, com- 
paratively little use has been made of the provisions 
for amendment, this has been due not solely to the 
excellence of the original instrument, but also to the 
difficulties which surround the process of change. 
Alterations, though perhaps not large alterations, 
have been needed to cure admitted faults or to supply 
dangerous omissions, but the process has been so 
difficult that it has never been successfuly applied, ex- 
cept either to matters of minor consepuence involv- 
ing no party interests (Amendments XI and XII) , or 
in the course of a revolutionary movement which had 
dislocated the Union itself." 

• If the power of amendment actually existed today 
as a practical method of changing fundamental law 
in times of peace, needing no stress of war or revolu- 
tion to invoke its efficacy, who can doubt that amend- 
ment would be resorted to? The mode of electing 
senators would be quickly changed; the authority to 
count and the method of counting the electoral votes 
would be made absoluteley certain; the fiction of the 
electoral college would be abolished; the treaty-mak- 
ing power would be so re-arranged that the country 
could not without a referendum be committed, against 
many of its cherished ideals and traditions, to the 
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policy of annexing and governing millions of alien 
and non-assimilable races, and in a manner to enable 
the government in negotiating treaties to dispense 
with the aid of an indicted mayor of a single city; 
some way would be found to annex the rotten bor- 
oughs of Delaware and Rhode Island to other states; 
Vermont and New Hampshire would be united and 
Nevada would be joined to Utah or Idaho. These and 
other changes must be wrought if we are to continue 
singing 

"A thousand years, my own Columbia." 

I do not think the people of this country have lost 
the ideal which they wrote into the 9th and 10th 
amendments. But they have temporarily lost the 
power to make it practically effective. The great ma- 
jority of citizens are still unaware of this loss. They 
do not know that they have parted with the power of 
amendment. But that knowledge is gradually dawn- 
ing upon their minds, and when the fact shall become 
fully known the people will amend their constitution. 
If the legal method cannot then be worked, how will 
the amendment come to us when the masses become 
convinced that the practical exercise of sovereign 
power has passed from their control? Revolutionary 
amendment will be inevitable, for it is vain and de- 
lusive to imagine that the American democracy will 
for long confide the guidance of their destinies to 
other than their own hands. 

This brings me to another constitutional ideal quite 
different from the first but dependent upon it. It is 
written in the first sentence of Article III: 

"The judicial power of the United States shall be 
vested in one supreme court, and in such inferior 
courts as the congress may from time to time ordain 
and establish." 
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As time and experience have progressed we have 
cherished this ideal more and more. It comprehends 
in our thoughts an independent co-ordinate depart- 
ment of the government clothed with judicial power 
only; courts, in which every question passed in review 
receives judicial consideration only. 

When contemplating this ideal we have in mind 
chiefly the supreme court of the United States. We 
think of it as a court exercising nothing but judicial 
power because for more than a hundred years it has 
seldom been asked, and has never attempted, to exer- 
cise any power whatsoever except a strictly judicial 
power. This court we fondly think and believe has 
become the most notable and useful judicial tribunal 
that the world has known. Here every citizen and 
every state may have a judicial condemnation of any 
burden imposed by unconstitutional legislation or by 
illegal executive action. With equal efficiency their 
rights may be enforced and secured, as well as their 
wrongs redressed and prevented. 

But how long will this ideal survive if the people 
come more and more to see and understand that the 
power of constitutional amendment is lost? Growth 
must in some way be taken care of. Constitutions 
must grow and change with the people governed by 
them or they will inevitably be either ignored or abol- 
ished. While we sleep with our amendments, change 
and development are steadily pressing us upon new 
ground. If sovereign power in these new fields has 
never been delegated, it will, nevertheless, be exer- 
cised, and that must necessarily be usurpation. Mr. 
Bryce, whom I have already quoted, points out this 
very result of our inability to amend the constitution. 
He says: 
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"From this there has followed another interesting 
result. Since modifications or developments are often 
needed, and since they can rarely be made by amend- 
ment, some other way of making them must be found. 
The ingenuity of lawyers has discovered one method 
in interpretation, while the dexterity of politicians 
has invented a variety of devices whereby legislation 
may extend, or usage may modify, the express pro- 
visions of the apparently immovable and inflexible 
instrument." 

Why have we recently experienced so remarkable 
a revival of the controversy waged incessantly during 
the first half century of our national life over the 
question of a strict or a broad judicial construction of 
the constitution? Is it not because our statesmen and 
jurists tacitly admit that new fundamental law can 
no longer be expressed in the constitution by writing 
amendments in that instrument? When the national 
government desires to inaugurate a policy for which 
it can find no authority in the constitution as that 
instrument has been judicially interpreted, amend- 
ment is no longer thought of as a necessary source of 
added power, but construction, interpretation, seems 
to be regarded as the thing to be amended. This is 
notably exemplified in President Roosevelt's Harris- 
burg speech. He was speaking of James Wilson, the 
Revolutionary patriot and statesman, and one of the 
first associate justices of the supreme court. He said: 

"He believed in the people with the faith of Abra- 
ham Lincoln; and coupled with his faith in the people, 
he had what most of the men who in his generation 
believed in the people did not have — that is, the cour- 
age to recognize the fact that faith in the people 
amounted to nothing unless the representatives of the 
people assembled together in the national government 
were given full and complete power to work on behalf 
of the people. He developed even before Marshall 
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the doctrine (absolutely essential not merely to the 
efficiency but to the existence of this nation) that an 
inherent power vested in the nation, outside of the 
enumerated powers conferred upon it by the constitu- 
tion, in all cases where the object involved was beyond 
the power of the several states and was a power ordin- 
arily exercised by sovereign nations. 

"Many legislative actions and many judicial decis- 
ions, which I am confident time will show to have 
been erroneous and a damage to the country, would 
have been avoided if our legislators and jurists had 
approached the matter of enacting and construing 
the laws of the land in the spirit of your great Penn- 
sylvanian. Justice Wilson — in the spirit of Marshall 
and of Washington. Such decisions put us at a great 
disadvantage in the battle for industrial order as 
against the present industrial chaos. If we interpret 
the constitution in narrow instead of broad fashion, if 
we forsake the principles of Washington, Marshall, 
Wilson and Hamilton, we as a people will render our- 
selves impotent to deal with any abuses which may 
be committed by the men who have accumulated the 
enormous fortunes of today, and who use these for- 
tunes in still vaster corporate form in business." 

So also our distinguished secretary of state not long 
ago declared that "construction" of the constitution 
will be found sufficient to vest in the national govern- 
ment every power requisite to the inauguration of any 
policy or business that the states are unable or un- 
willing to embark upon. 

Again, in a monograph reprinted from a recent 
article in the North American Review, the author be- 
stows deserved praise upon James Wilson, but in do- 
ing so assumes the title, "The Wilson Doctrine," for 
what is in fact his own creation. He says: 

"Even judicial committees, ignorant of the spirit of 
the constitution as expounded by Wilson, believe the 
legislative branch of the government paralyzed by 
reason of the judicial development of the dictum 
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which crept into a decision of the supreme court, to 
the effect that insurance is not a subject of interstate 
commerce, wholly ignoring the fact that federal con- 
trol may be sustained on far broader and more funda- 
mental principles of constitutional .interpretation 
than those governing the mere construction of the 
interstate commerce clause of the constitution. 

"If, however, the supreme court, by a failure, at 
times, since the days of Marshall, to take a compre- 
hensive view of the effects of certain judicial de- 
cisions — decisions which, without unsettling any prop- 
erty right or principle of law, might at least as logic- 
ally have been the other way; such as, that the busi- 
ness of insurance conducted throughout the United 
States is not interstate commerce — if the court, as a 
result of this, is actually permitting the executive 
and legislative departments of the government to be 
handicapped, then may the spirit of James Wilson, 
its first great justice, and that of Marshall, descend 
upon the court and at once! * * * jf ^j^^ supreme 
court, through judicial acquiescence in the dictum in 
Paul versus Virginia, have constructively miscon- 
strued the term ^commerce,' so far as the business of 
interstate insurance is concerned, so that it is beyond 
recall by their own act, the constitution is yet equal 
to the emergency — and the court, embodying the high- 
est development of our civilization, will also be; for, 
ere the constitution left the skilled hands of the 
fathers, there was incorporated in it the provision 
that 'the congress shall have power to * * * pro- 
vide for the * * * general welfare of the United 
States.' In recent years the public have heard much 
of the interstate commerce clause of the constitu- 
tion, but very little of the general welfare clause, 
yet it is the blanket provision of the constitution, 
and it is a power which, while undoubtedly an inherent 
national power, the people of the nation have specifi- 
cally delegated to the federal government by the con- 
stitution. It enunciates in explicit terms the power 
of the congress to exercise this, the highest type of 
national sovereignty. It is destined in the centuries 
yet to come to have a vitally important place in our 
jurisprudence. It is capable of an infinite adaptation 
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to the evolution of our life as a nation. Its proper 
application will make impossible either vacancies or 
interferences between state and national jurisdictions. 
Yet it is a sharp-edged and dangerous tool, like the 
surgeon's knife .which, in skilled hands deftly wielded, 
saves life; but misused, -takes it." 

But there is another side to this controversy, and 
the battle of constitutional interpretation is again on. 

Last June at the meeting of the Yale alumni, Asso- 
ciate Justice Brewer sounded a note of warning 
against the assumption of undefined and unlimited 
power by the national government. Speaking ex ca- 
thedra and as a private citizen, among other things he 
said: 

"No, gentlemen, in all these questions that are rising 
before us — and I am not oblivious to the fact questions 
of the profoundest significance are being brought be- 
fore the American people — do not forget that the in- 
diuidual man, with the fullest amount of freedom 
that it is possible for him to exercise consistent with 
the rights of his neighbor, is the ideal of American 
citizenship. We see more and more what is going on 
now. Washington is the great lobby camp of the 
universe. There is not any wrong being done but 
what the individual wronged rushes to the leg- 
islature. If he buys a shoe and it pinches him he goes 
to the legislature and asks that there shall be passed 
a universal statute regulating interstate commerce in 
narrow-toed shoes. The town meeting is forgotten. 
It is congress. The states are vanishing; it is congress 
and the nation. I believe most solemnly that it is 
more important to the liberties and the civilization of 
the United States that the town meeting of New Eng- 
land, as it was and as it is in many parts of New Eng- 
land today, should be preserved in all its fullness and 
strength than that congress should have more power." 

In his 12th of February speech at New York, Con- 
ressman McCall dwelt almost wholly upon the revival 
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of the controversy over constitutional construction. 
He quotes this uttterance of the supreme court: 

"It may not be unreasonably said that the preserva- 
tion of the states and the. maintenance of their gov- 
ernments are as much within the design and care of 
the constitution as the preservation of the Union and 
the maintenance of the national government. The 
constitution in all its provisions looks to an inde- 
structible union composed of indestructible states." 

The speaker added: 

"Francis Lieber has said that we do not enjoy lib- 
erty by grace of government, but by limitations upon 
its powers. This is precisely the theory upon which 
our government was founded. Freedom inhered in 
the individual, and powers not granted were expressly 
reserved. And the proposition to take them away by 
'construction' in any supposed emergency is only a 
part of the unending conflict between autocracy and 
liberty." 

It is not my purpose in this address to contribute 
any argument in support of either side of this con- 
troversy except as I may necessarily do so in calling 
attention to the fact that we are entering a new era 
of constitutional development, and by pointing out 
what seems to me a threatened abandonment of one 
of our constitutional ideals. In doing this I will 
merely present these postulates. 

That the general welfare clause does not confer a 
national police power; that it is not an independent 
grant of undefined and unlimited power to be exer- 
cised through coming centuries subject only to a vary- 
ing congressional conception of what the general wel- 
fare is and what it requires; that if it had been so 
understood in the beginning it would never have been 
written into the constitution, or, if so written, it would 
never have been ratified by the people; that the pos- 
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session by congress of such an all-embracing power, 
instead of preventing "vacancies and interferences," 
would speedily obliterate all boundaries between fed- 
eral and state jurisdictions and nullify the ninth and 
tenth amendments; that either those amendments 
were meaningless and nugatory from their adoption 
or no real blanket clause ever existed; that constitu- 
tional growth by any construction that is not judicial 
will be growth by usurpation and will speedily destroy 
any court assuming the extra-judicial function. 

Let it be assumed that all the great fields of new 
governmental cognizance are thenceforward to be en- 
tered upon by construction of the alleged blanket or 
general welfare clause, or any other clause, of the con- 
stitution. How long, think you, will the supreme 
court remain a judicial court both in fact and in pop- 
ular estimation? If every such exercise of sovereign 
power must be submitted to that court in order that 
eighty millions of people may learn for the first time 
whether they have themselves ever authorized it or 
not, it will have become a political body; it will have 
acquired a veto power over all legislation in the new 
fields; the location of sovereignty, in the absence of 
the power of amendment, will have shifted from 
the people to the court, and the court will have com- 
bined the functions of the star chamber and the house 
of lords. Would such a condition be compatible with 
our ideal of a court exercising judicial power only? 
And how long would the real depositaries of sovereign 
power submit to the usurpations of a small body of 
men having practically a life tenure of office who, by 
decrees and ordinances rather than by legal judgments, 
make or confirm grants of power that the people sup- 
posed they had retained in their own hands? 
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It is true that the power of "creating new peers" 
might still be invoked. New judges might be ap- 
pointed in order to insure such a decree as congress 
and the executive may have agreed upon. But such 
a condition would only demonstrate that the consti- 
tution is out of balance, that order has been succeeded 
by confusion and that the court has lost the very 
powers it assumes to exercise. 

Is it merely pessimism or simply error, therefore, to 
say that one of our constitutional ideals is already 
dormant and that another one is now in danger? 
Some who answer this question may say that the con- 
dition as I have presented it, if true, is already incur- 
able; that a restoration of the power of amendment 
is the only possible remedy, and as that power does 
not exist it is impossible to make a beginning. My 
answer is that the power to amend has not ceased to 
exist absolutely but only as a practical and workable 
remedy in times of peace and through long periods of 
slow but very considerable constitutional growth; 
that the first amendment hereafter to be made ought 
to be an amendment of the 5th Article; that the ac- 
cumulating needs and demands for amendment will 
doubtless in time furnish stress enough to enable 
three-fourths of the states to ratify some modern and 
sensible substitute for the present archaic and inade- 
quate procedure. The subject of constitutional 
amendment is now receiving consideratichi by^l&any 
thoughtful Americans. Recent studies disclose the 
fact that in this particular the states are away in ad- 
vance of the federal government. New York, as I be- 
lieve, standing at the head of the procession. That 
state has in its constitution a self-executing provision 

which places the whole matter in the hands of the 

7 
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people unobstructed by the hopes and fears of legisla- 
tures and executives. Every twenty years at some 
general election the electorate decides whether a con- 
vention ought to be called for the purpose of propos- 
ing amendments. If the decision be in the affirmative, 
the electors of every senatorial district of the state 
elect three delegates at the next ensuing general 
election and the electors of the state at large choose 
fifteen delegates. At a prescribed time these delegates 
meet at the state capitol and proceed with their work 
of revision, having power conferred upon them to 
provide for their own printing, to appoint necessary 
employees, and to proceed in all respects as a deliber- 
ative body. The results of their labors are embodied 
in a report and this is submitted by referendum to the 
people before any of their proposed amendments be- 
come effective. The history of New York in this 
respect is peculiar. It has been concisely stated re- 
<3ently by Prof. Gardner as follows: 

"The constitution of 1777 contained no provision 
whatever on the subject of amendment or revision; 
that of 1821 provided for amendment through the in- 
itiation of the legislature followed by the referendum, 
but made no provision for calling a convention; the 
constitution of 1846 established the dual mode by au- 
thorizing the legislature to initiate particular amend- 
ments and by providing for periodic revision through 
the agency of a convention. Finally, the constitu- 
tion of 1894 goes to lengths which have not yet been 
attained in any other state in providing not only for 
amendment through the dual mode of legislature and 
convention, but also for the automatic assembling of 
a convention once in twenty years if the people vote 
for it, independently of any action of the governor or 
legislature, In other words, starting with a constitu- 
tion which was assumed to need no alteration, experi- 
ence gradually taught that not only should two modes 
of procedure be provided, one for specific amendments 
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and another for extensive revisions, but that the power 
of the people to make a complete revision should not 
be subject to the whims of factional legislatures, or 
the prejudices of partisan executives." 

If the work of providing a modern and effective 
method of amending the federal constitution were 
seriously entered upon, it would be found that what 
the states have been doing during the past hundred 
years in the field of fundamental law-making fur- 
nishes a vast accumulation of rich material. It would 
be found, I think, that as regards amendment as well 
as some other matters, the states have led the federal 
government in the development of constitutional 
law. For instance, it is now well known that more 
than twenty years before the decision in Marbury vs. 
Madison, the general court of Virginia announced the 
doctrine that there was judicial power to declare 
null and void any legislative act in violation of the 
state constitution. Several otljer state decisions made 
the same declaration before Chief Justice Marshall 
wrote the great decision which has been commonly 
cited as the origin of the doctrine. 

It is not possible, of course, that the New York 
model could be adopted in its entirety as a substitute 
for the present method of federal amendment. But 
it does seem practicable to provide that the people of 
the United States, once in twenty-four or twenty- 
eight years, be empowered to say whether a constitu- 
tional convention shall be called, that a convention be 
held accordingly if the decision be in the aflBrmative 
and that its proposals when ratified by a ifnaj0irity of 
the states having a majority, or a three-fifths or a two- 
thirds majority, of the entire population, shall be- 
come a part of the constitution. 
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Patriotic and courageous faith in the people is some- 
thing more than a beautiful sentiment. It is also a 
positive every -day duty. It requires us to believe that 
the people were as wise in what they withheld as in 
what they granted; that they intended to recall or en- 
large their grants of sovereign power by amendment 
and not by "construction;" that they created a supreme 
court with judicial power only; that they expected 
neither a strict nor a broad construction of every pro- 
vision of the constitution, but a strictly judicial con- 
struction of all, strict when dealing with positive 
commands and limitations, and broad where discre- 
tion is conferred or a choice of means is permitted; 
and above all, that the people are as capable in 1907 
as they were in 1787 of deciding wisely what their 
fundamental law ought to be. 

And this faith will not be a blind faith leading 
through darkness to dangers unknown. Its pathway 
will be lighted by the lamp of reason and intelligence, 
for both reflection and experience teach us that, for 
better or for worse, the final checks and balances of 
the constitution mu^t abide through all the coming 
centuries with the ultimate sovereign power of the 
nation. 
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JOHN JAY AND THE TREATY OF 1794 



BY GERRY W. HAZBLTON 



Mr, President and Gentlemen: 

It is always profitable as well as interesting to study 
men who illustrate high ideals. An exalted career 
is an inspiration. England crowds her marts with the 
statues of her heroes, her statesmen, her scholars, her 
philanthropists, as a stimulus to rising generations. 
It is only natural that every nation should have pride 
in its great names. As has been often said, the nation 
which does not honor its illustrious sons will later on 
have no illustrious sons to honor. The willing hom- 
age the American citizen pays to all the great men of 
the revolutionary period explains the eager interest 
with which he contemplates the claims of each to 
consideration and remembrance. 

The mention of John Jay suggests at once a most 
distinct type of exalted patriotism coupled with spot- 
less purity of character, and a career marked with 
unselfish devotion to public interests. While he lacked 
the marvellous intellectual energy, and brilliant ora- 
torical powers of Hamilton, and the wit and humor of 
Franklin, his acknowledged wisdom and soundness of 
judgment, his rare capacity along the lines of con- 
structive statesmanship, his mastery of the elements 
and principles of jurisprudence, and his unswerving 
probity entitled him to rank with the foremost 
men of the period. Washington, whose instinctive 
estimate of men was not the least of his rare gifts, 
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considered John Jay as pre-eminently worthy of con- 
fidence and esteem; and there is ample ground for the 
claim that in some of the aspects of his character he 
was not unlike the father of his country. 

Jay was born in 1745. His father was a grandson 
of Pierre Jay, one of the resolute and inflexible Hu- 
guenots who were driven from France by the revoca- 
tion of the Edict of Nantes, and his mother a Van 
Cortlandt, of Dutch descent as bhe name indicates, a 
cultured, refined and pious lady whose teachings and 
character made a lasting impression upon her gifted 
son, indeed to her he was indebted for a considerable 
part of his preliminary education. Entering King's 
College at an early age he was graduated with the 
honors of his class at the age of nineteen, and at 
once entered the law office of Benjamin Kissam. In 
1768 he was admitted to the bar and in the course of 
a few months found himself engaged in a lucrative 
practice, measured by the standards of that day. 

Under ordinary circumstances a young man of his 
distinguished ability, high ideals, diligent habits and 
agreeable personality, might have looked forward 
with confidence to an honorable and eminent career 
at the bar and on the bench; but the forces which 
mould human history had otherwise decreed. The 
thought of separation from the mother country was 
not at this time seriously considered, but the policy of 
the king .was being sharply criticised as unwarranted 
and ill advised, and liable to awaken a rebellious 
spirit unless abandoned. Fortunately for the world. 
King George was both stupid and obstinate, and could 
not be persuaded to see the approaching crisis until 
it was too late; an enlightened statesman would have 
foreseen the wisdom of conciliation, and by avoiding 
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measures calculated to irritate the colonies might 
have postponed the separation for many years. George 
III, — however we may excoriate his memory, — was a 
blessing in disguise. He is entitled to the credit of 
fixing the date of the Declaration of Independence at 
an opportune juncture. 

Rarely does it happen that a nation is blessed with 
such a splendid array of great names in any single 
generation, as the colonies could muster in 1776/ and 
still more rarely that in any group of great men of 
any generation, should appear a character as colossal 
as Washington. But this is not the only circumstance 
which emphasized the opportuneness of the crisis. 
The relations of Great Britain with France were of a 
a nature to incline the latter to sympathize with the 
colonies, and in due time to come to their assistance, 
which proved a controlling factor in the struggle. 

Jay's career at the bar, though distinctly promising, 
was brief. He was needed in a different sphere of 
activities. When the first Continental congress as^ 
sembled at Philadelphia in 1774 Jay appeared as a 
delegate from New York. Only twenty-nine years of 
age, he was at this time little known outside of his 
own state; when the session ended he possessed a na-* 
tional reputation. It was deemed advisable to issue 
an address to the people of Great Britain, as distinct 
from the government, and to Jay was assigned the 
duty of its preparation. The paper commanded uni- 
versal admiration and praise. Jefferson declared it 
the production of the finest pen in America, a com- 
mendation all the more weighty from the fact that he 
(Jid not at the time know who had drafted it. Webster 
referred to it as standing at the head of the incom-« 
parable productions of the first congress — productions 
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pronounced by Lord Chatham as not inferior to those 
of the master minds of the world. 

Jay served in the Continental congress from 1774 to 
1777 and from 1778 to 1779, and in December, 1778, 
was elected president of that body, — a significant 
tribute to his recognized ability and unswerving pat- 
riotism. His name does not appear among the signers 
of the Declaration because he was absent in another 
field of duty when that memorable instrument was 
signed. In this connection it may be stated that, fol- 
lowing the Declaration of Independence, the colonies 
entered on the work of setting up state governments, 
and Jay devoted much of his time in 1776-7 to this 
local but important service. 

In April, 1776, he was elected to the provincial con- 
gress of New York and made chairman of the com- 
mittee of public safety and, as such chairman, prepared 
an appeal to the people, which was one of the most 
eloquent and powerful addresses of the period. In 
1777 he drafted the first constitution of the state of 
New York and was appointed to the office of chief 
justice under such constitution. 

A controvery arising between New York and Ver- 
mont in regard to the boundary line between the 
states. Jay was elected to congress in order to look 
after the interests of his state in that controversy. 
This constrained him to resign his seat on the bench, 
without, so far as known, having presided at the ar- 
gument of a single case. 

Jay had now become one of the most prominent 
figures in civil life. His grasp of all the great prob- 
lems of the crisis had been amply demonstrated and 
the confidence reposed in his wisdom, integrity and 
stability was unqualified. 
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In 1779 the stress of the colonies was such that 
congress thought an effort should be made to induce 
Spain to concur with France in recognizing the inde- 
pendence of the United States, and Jay was designated 
to conduct the negotiations. It was a mission of man- 
ifest delicacy and diflBculty and undertaken with a 
clear apprehension that the issue would depend on the 
concessions offered by the colonies. The record shows 
that the negotiations were conducted on the part of 
the colonies with manifest tact and ability, but de- 
feated finally by the selfish policy of Spain in requir- 
ing the colonies to surrender the right of navigation 
on the Mississippi. 

From Spain Jay was ordered by congress to proceed 
to Paris to co-operate with Franklin, Adams, Jefferson, 
and Laurens in adjusting the terms of the treaty of 
peace with England. The confidence reposed in 
Jay by congress in this instance can hardly be 
over-estimated when the eminence of the other 
commissioners is considered. But the English minis- 
ter, then resident in Paris, affirmed that Jay was en- 
titled to the chief credit of bringing the negotiations 
to a satisfactory conclusion. 

Oswald, England's commissioner, had come to Paris 
with a commission in which the United States were 
mentioned as colonies. Jay declined to begin the ne- 
gotiations except on the basis of a distinct recognition 
of the independence of the United States, and Oswald 
was obliged to obtain a new commission. 

Declining the appointment tendered him by con- 
gress after the treaty of peace was concluded, to ne- 
gotiate a cofnmercial tresity with England, Jay returned 
to New York. On his arrival he was welcomed by an 
enthusiastic public reception and presented by the 
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corporation with the freedom of the city in a gold box. 
Sincere as must have been his desire for a temporary 
release from public service he was constrained by his 
sense of duty to accept the office of secretary of for- 
eign affairs. He was thus given the supervision of 
the foreign correspondence of the government, instruc- 
tions to ministers abroad, and the preparation of re- 
ports on all matters to which congress might call his 
attention; a position which obviously called for the 
highest order of ability. 

Jay's views in regard to the necessity of laying aside 
the articles of confederation and organizing a national 
government with necessary national powers, were in 
harmony with those of Washington, Madison, Frank- 
lin, Hamilton and others and several of his papers in 
support of these views were published in the Federal- 
ist. He also lent his powerful influence, as a delegate 
to the Poughkeepsie convention, to securing the rati- 
fication of the national constitution. 

When the new government had been set up, Wash- 
ington paid Jay the rare compliment of tendering 
him his choice of a position in the first cabinet. It is 
altogether probable that Washington expected he 
would prefer the position of secretary of state, but 
desired to emphasize the honor of the tender by giv- 
ing it in that complimentary form. Jay, however, 
was not disposed to accept a portfolio in the cabinet 
but, responding to the cordial terms of Washington's 
letter, he intimated that the position of chief justice 
of the supreme court would accord with his tastes 
and inclinations. His appointment was at once sent 
to the senate and confirmed. 

The business of the court for several years was 
limited. The more important cases related to the 
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right of a citizen to subject a sovereign state to the 
process of the national court. 

It may be of interest to know that the practice in- 
itiated by the court required each of the six justices 
to prepare and read his individual opinion in the case 
under consideration, the chief justice following the 
others and announcing the decision of the court. 

Jay's opinions, though limited in number, are clear 
and cogent and display marked aptitude for the bench. 
In style and arrangement they are admirable and in 
the ability to discriminate and reason, they disclose 
the virility of the capable jurist. They are, more- 
over, free from the rhetorical defects and discursive- 
ness displayed by some of his associates. At the Feb- 
ruary term of the court held at Philadelphia in 1795 
this entry was made in the court journal: 

''On the 16th of April, 1794, Chief Justice Jay was 
nominated and on the 19th of April, confirmed as en- 
voy extraordinary to England. He did not sit during 
the term and there was no chief justice till July, 
1795." 

Before proceeding to consider his selection for the 
very important mission to England, it may be proper 
to call attention to the fact that in the gubernatorial 
election of the state of New York in 1792, a strong 
effort was made to defeat George Clinton who was a 
candidate for a fourth term. Clinton was a zealous 
partizan, narrow, arbitrary and bigoted, and had never 
surrendered his hostility to the federal organization. 
But where could a candidate be found of the char- 
acter, standing and personal popularity required to 
lead the movement? After great pressure Jay con- 
sented to the use of his name as a candidate, but with 
the understanding that he should take no part in the 
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contest. The campaign was strenuous and bitter, and 
when the votes were counted it was ascertained, to 
the surprise of the Clinton managers, that Jay had 
been elected. Instead of submitting to the choice of 
the people, Clinton and his friends conceived the idea 
of substituting their own. The governor controlled 
the machine and the machine, by throwing out the 
vote of three counties, was able to accomplish its ob- 
ject, and so George Clinton remained in office and was 
governor for another term of three years, de facto if 
no de jure. 

Returning to the subject of Jay's appointment to 
negotiate with England, it may be said that no more 
thankless task ever devolved on a faithful and capable 
public servant. His selection for the position was the 
highest possible tribute to his wisdom, his firmness 
and his sagacity. 

The situation was complicated and whatever might 
be the outcome of Jay's mission, dissatisfaction and 
denunciation were sure to follow. The action of Jay 
in resigning the position of chief justice, to undertake 
this service because Washington desired it, involved 
a sacrifice which posterity cannot afford to forget. 

The policy of England following the treaty of peace 
had been decidedly vexatious and offensive; on the 
other hand, France had taken advantage of the grate- 
ful sentiments of our people not only to intensify hos- 
tility to England but to attempt to involve us in her 
conflict with that nation. Her agents and emissaries 
had presumed to question our right to maintain an 
attitude of neutrality and even to weaken the influ- 
ence of Washington with the people of the United 
States. These efforts had met with a measure of suc- 
cess which the student of history can hardly explain. 
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Jacobin clubs and Jacobin societies were organized. 
Jacobin banquets were celebrated'at which every art 
was employed to inflame the passion's of the people 
against Great Britain. Among the members of these 
organizations such titles as "Sir" and "Mr." Virere^barred. 
Speakers were introduced as "Citizen Smith" or .^Citi- 
zen Jones" after the manner of the Jacobin clubs^tff 
Paris. The situation became alarming not so much 
because of the excited condition of public sentiment 
in the cities and centers of population as of the emin- 
ence and influence of the parties who were recog- 
nized leaders of the opposition. Washington knew 
that we were in no condition for war; that we had 
scarcely the fragment of a navy, and were absolutely 
without the financial resources to organize an army, 
and put the nation on a war footing. We were just 
recovering from the prostration of the revolutionary 
struggle, and busily engaged in organizing and de- 
veloping industrial activities, essential to the highest 
welfare of the people. Some eighteen years later, 
when the clash with Great Britain actually came, the 
nation was humiliated by the total lack of adequate 
preparation for the conflict and compelled to witness 
the spectacle of a British army of only five thousand 
men rioting in the nation's capital while Madison and 
his cabinet were in hiding. Washington had no longing 
for such an experience and wisely managed to escape 
it. Indeed the wisdom of this great leader was never 
more strikingly illustrated than in defeating the 
scheme of the war party. Neither he nor Jay ex- 
pected that England would concede all our demands 
but they did expect a treaty could be negotiated which 
would help to allay the war spirit on both sides, and 
at least to postpone a conflict till the republic should 
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be better prepared^tg/meet it. Baffled in its attempt 

to defeat negoti43?i,6ns, the war party in the house of 

representatives passed a resolution prohibiting the im- 

portation.\pJ-411 articles manufactured or grown in 

Great Bjlttain, hoping thereby to obstruct the objects 

of, t&e mission. Fortunately this resolution was re- 

. j^b£ed by the senate and further attempts to embarrass 

'tite administration by congress were not insisted 

'upon. 

Jay set sail on the I2th of May and reached Fal- 
mouth in twenty-six days which at that time was 
deemed rapid transit. His reception by Lord Glen- 
ville was entirely cordial and at Jay's suggestion it 
was agreed that matters of difference be discussed and 
considered between them informally. By this method 
Jay believed the objects of his mission would more 
likely be accomplished than by the exchange of writ- 
ten communications. The negotiations covered a 
period of five months and of course involved conces- 
sions on both sides. As to compensation for slaves, 
one of the first questions mooted, Glenville claimed 
that the treaty of peace did not apply to negroes set 
at liberty in the conduct of the war by British com- 
manders and that no others had been carried from 
our shores. On this ground compensation was re- 
fused. 

The subject of impressment was more difficult. Jay 
insisted that the only effective security for American 
sailors must be found in the renunciation, by the Brit- 
ish, of the right to impress any person from American 
vessels. Glenville maintained on the other hand that 
the exigencies of the British navy were such that this 
right could not he relinquished. He insisted moreover 
that under British law no subject of the government 
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could renounce allegiance without consent of the goy- 
ernment. The attitude of Glenville on this subject 
was so emphatic that further argument was deemed 
useless and unwise. 

The claim of the Americans to an unrestricted 
commerce with the West Indies was strongly urged 
by Jay, but as this would mean a renunciation by 
England of long established principles of her com- 
mercial system, the claim could not be allowed. But 
Glenville consented that trade with those islands 
might be carried on by American merchants in vessels 
not exceeding seventy tons in burden on condition 
that the principal products of the islands should not 
be transported to Europe. 

The treaty also provided for the admission of Ameri- 
can vessels into British ports in Europe and the East 
Indies on terms of equality with British vessels, a 
privilege not accorded to any other nation. 

Some of the historians suggest that Jay could not 
have known that cotton was being shipped to England 
from some of the southern states at this time or he 
would not have, consented to include this product 
among the articles not to be transported abroad from 
the West Indies by our merchants. But this infer- 
ence is manifestly erroneous. There is no reason to 
suppose that Jay was unaware of the fact, but apart 
from this, there is no connection between the one and 
the other. Glenville desired to secure to British ships 
whatever profit might be gained from this transporta- 
tion, while he could not apply the same policy to cot- 
ton exported from the states. 

The treaty provided for adjusting claims for indem- 
nity by arbitration, and for the abandonment of the 
posts garrisoned by British troops within a year. It 
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also defined the relations which should govern the re- 
spective parties in case of war with other nations, 
and embraced provisions for the protection of our 
commerce which were distinctly valuable and import- 
ant to the United States. 

The treaty was not wholly satisfactory to Jay, but 
it contained many valuable concessions and on the 
whole he wisely concluded to sign it. He knew better 
than any one else the faithful and earnest labor it 
had involved, and that more favorable stipulations 
were out of the question. 

An amusing incident occurred after the treaty was 
signed which shows that so-called eminent and wise 
men sometimes do queer things. Monroe wrote to 
Jay asking to be furnished with a copy of the treaty 
to submit to the French government to ascertain if 
it was acceptable to that government! He was at 
that time our minister at Paris. 

Jay's reply must have furnished him ample food for 
reflection. It would be altogether inconsistent, wrote 
that eminent statesman, with the dignity and honor 
of the United States to make known to a foreign 
power the conditions of a treaty before it had been 
duly published and acted upon by the parties to it. 

The reception of the treaty by the war party in this 
country constitutes an episode in political warfare so 
remarkable as to challenge attention. In unreason- 
ing venom and bitterness it has no parallel in our his- 
tory. Some of the street scenes it evoked were dis- 
graceful to our civilization. The most opprobious 
epithets were heaped on Jay, and Washington him- 
self did not escape venomous assault. Hamilton was 
stoned and driven to cover for attempting to defend 
the treaty at a public gathering in New York, and in 
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the coffee houses and on the street corners it was 
coarsely denounced. 

The fact that the senate had ratified the treaty by 
vote of twenty to ten rather intensified than allayed 
the fury of the opposition. Washington had not yet 
signed, and might possibly be dissuaded from doing 
so. In the mean time a series of articles signed 
'^Camillus'' appeared in the newspapers in defense of 
the treaty which at once attracted attention. They 
were so cogent, so statesmanlike and so persuasive 
that the public rightly judged the writer could be no 
other than Hamilton. 

Jefferson, always alert, appealed to Madison, for 
"God's sake to take up his pen. "You are the only 
person," he wrote, "able to meet that colossus whose 
reasoning 1 have found by experience, honest, sound- 
hearted men are unable to parry." But Madison failed 
to respond. The merchants, however, as well as those 
interested in commerce, and in the revival of business 
generally, had begun to study the treaty, and reached 
the conclusion that Jay had been unjustly denounced, 
and that the treaty was quite as favorable as we had 
any right to expect, and ought to be signed and put 
into operation. Subsequent events amply justified 
this conclusion. 

Washington, who had never doubted the course to 
be pursued, after due deliberation signed the treaty 
and proclaimed it the law of the land. 

But this did not end the struggle. It was taken up 
in the house of representatives on the introduction of 
a resolution which related to carrying the treaty into 
effect. The discussion took a wide range involving 
the terms of the treaty, its merits and defects, its 
bearing on a possible war with England, and the 
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powers of the house under the constitution to obstruct 
the operation of a treaty duly negoiated, ratified and 
signed. 

This last question has been often mooted but never 
decidedj — possibly never can be. That a treaty duly 
negotiated and ratified is the law of the land has 
never been doubted because the language of the con- 
stitution is too plain for misconstruction; but there 
is obviously no method of preventing the members of 
the house from denouncing a treaty and voting down 
au appropriation to carry it into effect if they are will- 
ing to assume that responsibility. Such action, might, 
however, subject the government to the charge of re- 
pudiation and entail grave consequences. 

Nearly three-quarters of a century after the debate 
on the Jay treaty, an act to appropriate seven million 
dollars to carry out the treaty for the purchase of 
Alaska was vigorously assailed in the house, by Peters 
of Main, Washburn of Wisconsin, and others, on the 
ground that the territory was a barren waste and that 
Secretary Seward had been deceived and imposed upon 
by the agents of the Russian government in making the 
purchase. But the house wisely concluded not to re- 
pudiate the solemn obligation of the government and 
the appropriation went through. 

The sagacious secretary, it may be added, was wiser 
than his critics. While he had no knowledge of the 
vast stores of mineral wealth deposited in the terri- 
tory, he had the foresight to realize thaf the Republic 
was destined in the fullness of time to hold a giant's 
hand in the expanding commerce of the world, and 
therefore could not fail to comprehend the vast im- 
portance of a shore line on the Pacific Ocean, more 
extended than the line which stretches from New 
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Brunswick to the Gulf. This was the consideration 
which prompted the purchase, but strangely over- 
looKx^ by those who denounced the treaty. 

To return w ^^^ narrative: The debate on the Jay 
treaty continued for ^^^ral weeks but during this 
period petitions in favor oi u,^ treaty came in from 
New York, Philadelphia, Balti more, ^^^^on, and num- 
erous other places, and it became evideiKl fj^g^t ^he 
tide of public opinion was setting in favor ot-«^^> 
achievement. 

To Madison, whose eminence as a statesman and 
whose ability as a debater entitled him to the distinc- 
tion, was assigned the duty of opening the discussion. 
His speech indicates careful preparation and was evi- 
dently intended to present the objections to the treaty 
in their strongest light. 

The discussion, as it proceeded, drew out all the 
talking talent of the house, and is justly entitled to 
high rank among the brilliant and able d^afaei^ which 
have taken place in the lower house of congress. 

The great speech of the discussion, however, was 
delivered by a member who was not expected to take 
any part, owing to the state of his health. He 
was wasted with consumption, — what is called in 
New England slow consumption. During the early 
part of the session he was seldom seen in his seat, but 
his deep interest in the subject now under considera- 
tion had constrained him to forget himself in his de- 
sire to be present and hear what was said for or against 
the treaty. He took no notes and not even his room- 
mate had any intimation that he intended to occupy 
the floor. But somehow, at the last moment, the ru- 
mor was set afloat that Fisher Ames would close the 
discussion in support of the treaty. In expectation 
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that the rumor might be realized, the House was 
crowded with an eager audience, and when he strug- 
gled to his feet, pale, emaciated and clingin^^ '^^ "^^ 
desk, a hush fell upon the assembJii^-> ^^^ ^^^ ^^^^^ 
became one of intense drax^-^ Interest. His voice, 
weak at first, increp-^^ clearness as he proceeded, 
and his distirv^*^^^^"^^^^^^ enabled everyone to hear 
xjj ^j^,,i<jtfsentences as they fell from his lips. For 
)ur and a half he held his audience in thrall. He 
took up the objections to the treaty, and answered 
them in masterly fashion; he referred to the condi- 
toins which rendered the treaty necessary; to the 
alarming passions which had already been aroused 
among certain classes of people. He analyzed the 
treaty, and amplified its valuable provisions, and 
pointed out in graphic language the results to be ex- 
pected from its rejection, and closed with a powerful 
appeal to the House not to plunge the young republic 
into a pit which he shuddered to contemplate. '*In 
my view," he said, **^ven the minutes which I have 
spent in expostulation have their value because they 
protract the crisis in which alone we may resolve to 
escape it." "Yet I have perhaps as littb personal 
interest in the event as anyone here. There is I be- 
lieve no member who w ill not think his chance to be 
a witness of the consequences greater than mine. If, 
however, the vote should pass to reject and a spirit 
should rise^ as it will, vvith the public disorders, to 
make confusion worse confounded, even 1, slender 
and almost broken as my hold on life is, may outUye 
the government and cons<iitution of my country.'^ . 

The immediate effect of the speech can hardly be 
described. The physical condition of the orator doubt- 
less emphasized the impression of the triumph. That 



Digitized by VjOOQIC 



Address of Gerry W. Hazelton ' 109 ^ 

he should have undertaken to speak at all was a^ur-- 
prise, but it seemed incomprehensible, that a soul sa»« 
hampered by bodily infirmities, should, by sheer yvill'j 
power, lift itself to the heights of such a masterly per^^ ' 
formance. "My God," exclaimed Judge Iredel taming^- 
to John Adams, "how great ha is! I never heard aoy- 
thing like it in my life!'' Adams, overcoilie» by* his-^ 
emotions, as indeed were all who sympathized witbi > 
the views of the orator, replied: "Judge, it was dU 
vine!" It was indeed the greatest effort of the great- - 
est orator of his time, and for a generation continued - 
to be spoken of and held up as among the most pow- » 
erful and eloquent speeches that ever fell from human ' 
lips. 

No attempt was made to answer it and to avoid a 
vote being taken under the spell of its influence, the 
opposition moved an adjournment which was carried. 

When, on the following day, the vote was taken the 
opposition, which had counted on a majority of ten, 
was defeated and the resolution was adopted by a vote 
of fifty-one to forty-eight. The nation breathed easier. 
The crisis had passed, and with it all opposition to the* 
treaty. At least, no attempt was ever made to modify 
it. It may not be amiss to recall that of all the states- 
men who participated in that forensic battle, three 
only are remembered: James Madison of Virginia, 
Albert Gallatin of Pennsylvania (or Switzerland, as 
Senator Ingalls wittily located him) and Fisher Ames 
of Massachusetts, and only the latter for his participa- 
tion in that debate. Such is fame. 

It may be confidently affirmed that there is no point 
of view from which Washington, the sfafesman, ap- 
pears to better advantage than at this historic crisis. 
Sympathy with France had been unduly tensitiedby 
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demagogues and Washington himself grossly insulted 
by the bold and designing agents and emissaries of 
that government. The attitude of England was war- 
like. A false step might have been attended with 
deplorable consequences. The wisdom and firmness 
of Washington were never more conspicuous than at 
this juncture. The nation needed just the prudence, 
the tact arid the force of character, which were in- 
carnated in its greatest executive. With the vote in 
the house of representatives, the tempest immedi- 
ately subsided, and Washington stood more firmly in- 
trenched than ever in the love and confidence of his 
countrymen. His vindication was the vindication of 
the treaty, and the vindication of the treaty, was the 
vindication of John Jay. 

Of Jay's subsequent career there is occasion only 
for a word. Ho was elected governor of New York 
before his return from England and re-elected in 1798 
for a second term. In this important ofiice he was 
governed by the same high ideals as marked all his 
public service. He had the satisfaction of promoting 
and signing an act for the gradual abolition of slav- 
ery and another for organizing the New England free 
school system. Before the expiration of his seeond 
term President Adams, anxious that he should return 
to the bench, nominated him .as chief justice of the 
supreme court and the senate confirmed the nomina- 
tion, but Jay had already resolved to retire from pub- 
lic life at the end of his term, and to pass the years 
remaining to him with his family on the estate left 
to him by his mother, beautifully located in West 
Chester county, not far from the city, where his active 
life began. 

And so it happened that another took the ofiice he 
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declined and held it for more than a third of a cen- 
tury, and today the Americaa lawyer, measuring his 
words, is ready to affirm that as a great judge, the 
superior of John Marshall, is yet to be born. 

The memory of John Jay is entitled to be cherished 
and honored for just those qualities which naade 
Washington love him and trust him. These were 
capability, reliability, and patriotic devotion to the 
public weal. He was so free from seltish ambitions, so 
obedient to the highest standards of duty, so uniformly 
conservative and wise in his conclusions, that Wash- 
ington gave him his unqualitied contidence. Integ- 
rity marked every act of his public career. From 
personal prejudices and animosities he was singu- 
larly free. No one knew better than he the absolute 
and cruel injustice of the abuse heaped upon him by 
the war party, but he uttered no complaint; and it is 
due him to add that history has amply vindicated the 
soundness of his judgment, and the value of his great 
service to the young republic in its hour of peril. 

An able and sagacious statesman, an enlightened 
jurist, an accomplished diplomat, a sincere and un- 
faltering patriot, his well-nigh faultless career shines 
across the intervening century with a serene and 
wholesome radiance, that not only excites our admi- 
ration and gratitude, but quickens the pride, and en- 
riches the heritage of every American citizen. The 
times are calling for more men in the public service 
like John Jay. 
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TENDENCIES OF HALF A CENTURY IN 

WISCONSIN COURTS. 



BY HON. BURR W. JONES. 



It is greatly to be regretted that more of the dis- 
tinguished lawyers who bore their part in the courts 
of Wisconsin fifty or even forty years ago have not 
left us in enduring form their memories of those days 
when they were making history in a new common- 
wealth. I have thought that a little sketch, however 
imperfect, of some of the changes which have been 
going on in the ways of the profession, the procedure 
and the courts might be of some interest and I wish 
that you might join with me in urging upon the vet- 
erans of our bar who are too rapidly passing away, 
that it is their duty to their profession to help to pre- 
serve those traditions of the courts which will ever 
be full of interest to their successors. 

In the first law suits in Wisconsin the common law 
practice prevailed, but questions of procedure were 
quite unsettled and even questions of substantive law 
were in a state of great uncertainty so long as they 
had never reached the supreme court of the state. In 
those days there was much truth in the saying that 
that is law which is boldly asserted and ably main- 
tained. There was of course a corps of trained and 
disciplined lawyers who knew the precedents of the 
English courts and of the older states, who upheld 
the dignity of the profession with a learning and skill 
which would have won recognition in any American 
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city or in Westminster Hall. But there was also a 
body of dashing lawyers who scorned the black letter 
law of their profession. They delighted in the maxim 
that the law is the perfection of reason. If it served 
their purpose they were ready to turn the artillery of 
their ridicule and scorn upon an adversary who might 
venture to quote English law or even New York law 
to free-born citizens of Wisconsin. 

The justice court was the arena in which they shone^ 
The justice court trials in the pioneer days of Wiscon- 
sin were as bitterly contested as the football games of 
this generation, and they satisfied in somewhat the 
same way the natural longing of the community for a 
fair fight. Describing the justice courts in the fifties 
the inimitable Nels Wheeler said in "Old Thunderbolt 
in Justice Courts:" "A justice court supplied a great 
variety of wants of a large body of people; for an ex- 
citing trial presented under one tent the ravishing 
beauty of a circus, the majestic grandeur of a caravan, 
the spiritual fascination of a camp meeting and the 
bewitching horror of a well conducted dog fight." 

Appeals to the circuit court* were more encouraged 
than at present, and the circuit court calendars were 
filled with actions for trespass, assault and on con- 
tract which had been appealed from the lower courts. 
The circuit courts of those days were on a broader 
scale, the exciting scenes of gladiatorial contests be- 
tween the champions of the law. 

Murder trials, assaults, slander, libel and trespass 
cases were abundant. Tort cases were seldom settled. 
Trials were comparatively inexpensive, and in these 
rude contests in primitive court houses the advocates 
were given full scope in their exciting and spectacular 
contests. We can imagine the scorn and indignation 
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with which one of these old school lawyers would have 
denounced any interruption and objection lo the line 
of his argument. 

I believe it was not until the case of Brown vs. 
Swineford, in 1878, that the fiery eloquence of the ad- 
vocate began to be systematically curbed by the rul- 
ings of the court. The adverse party, his witnesses, 
and especially the opposing lawyer, were fair game 
for the circuit riders of early Wisconsin. 

It was a dull day when there were not hot encount- 
ers between counsel and it was no uncommon thing 
for the judge to mingle in the war of words. 

There were of course many types of those old time 
lawyers. There were those who had unbounded faith 
in their power to cross-examine witnesses and to win 
the jury by their oratory. These were the spellbind- 
ers of the courtroom and the hustings. They despised 
exceptions and motions and all the technicalities of 
pleadings and evidence. Then there were their natu- 
ral enemies who despised oratory, revelled in Tidd 
and in Chitty and gloated over their success in upset- 
ting the verdicts won by their eloquent rivals. 

There were the devotees of Blackstone whose shin- 
ing faces and mottled noses showed that they were 
also the devotees of Bacchus. 

There were those whose courtly manners and care- 
ful dress gave evidence that they were not strangers 
to the conventionalities of the old families of the East 
or South. 

There were others whose fine disdain of dress won 
a certain notoriety. But even they were apt to have 
some peculiarity of dress which would distinguish 
them from the common herd. 

Perhaps on the whole the lawyers of forty or fifty 
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years ago were more given to distinctive dress than 
the lav^yers of today. Broadcloth and ruffled shirts 
and long Prince Alberts and professional attire were 
then more affected than by the lawyers of this genera- 
tion. 

In the free and easy life of pioneer days none of 
these peculiarities either won or barred success. The 
courtly lawyer of the old school lost no caste because 
of fastidious attire and manner if he could maintain 
his right as a thoroughbred, if he was not scorned as 
a mere pretender. On the other hand, the lawyer who 
despised silk hats and clean linen was also a leader at 
the bar if he had the brain and the nerve to hold his 
own. 

In the territorial days and a little later the bench 
and the bar were no doubt far more convivial than 
their successors of the present day. Judges and law- 
yers were inclined to late hours and to the pleasures 
of the cup. In those days neither judge nor lawyer 
lost caste by an occasional spree and the traditions 
which have come down to us tend to show that in 
those evening festivities judicial dignity was thrown 
aside and lawyers and judges were on the same level. 

It was by no means uncommon in early days for 
the lawyer to appear before the court the worse for 
liquor, and it was the popular belief concerning many 
of the old time advocates that they only reached the 
acme of their eloquence when they were half seas 
over. Not long ago a judge known to you all who 
knew some of those old timers very well said to me 
he could not tell why it was that the lawyers of the 
last generation so differed from those of the present 
in this pariicular. He did not know whether it was 
the quality of the whiskey or the quality of the men. 
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More than once I have heard the older lawyers tell 
of mock trials in which judges of the circuit court and 
even supreme court in early days were arrainged and 
tried before a midnight court at chambers in the 
hotel, for some alleged judicial misdemeanor. These 
were no doubt such relaxations as would amaze the 
bench and the bar of this generation. 

So we would be amazed at the unconventional meth- 
ods of the early courts. It will be remembered that 
in Dickens' American Notes he lashed our methods 
of jurisprudence; he called attention to the celebrated 
case of the State vs. Vineyard, in which the defendant 
was tried for killing Arndt on the floor of the Wisconsin 
territorial council chamber and was at first allowed to 
go without bail. 1 do not vouch for the traditions and 
newspaper reports of that early trial, but we are told 
that the jury often left their seats to step into a side 
room where drinks were abundant. It is hardly nec- 
essary to add that the defendant was acquitted. Re- 
cently one of my friends was giving a vivid account 
of some of the festivities of lawyers and legislators 
in early days at Madison. When he characterized the 
scenes as '*mild dissipation" a listener expressed some 
surprise that such wild hilarity should be called *'mild 
dissipation." The quick reply was: "0! they didn't 
often shoot." 

In the ultra-democracy of the new communities the 
jury system was regarded as the sacred bulwark of 
human rights. No doubt the bold, dashing pioneers 
of the new state enjoyed the excitement of jury trials. 
The hot encounters between lawyers, the surprises, 
even the uncertainties of the result all tended to stim- 
ulate an interest in the most dramatic of the modern 
modes of administering justice. 
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No doubt the old ways of settling disputes, like the 
wager of battle, and the ordeal were surrendered by 
our ancestors with much regret and many misgivings 
for the more peaceful and more prosaic methods of 
the courts. In the same way the young, hot blooded 
litigants and lawyers in early Wi.-:consin would have 
had little patience with the quiet prosy way in which 
the most of our trials are now conducted. The 
lawyers and litigants of the last generation seldom 
waived the jury in cases where they were entitled to 
it, and seldom submitted to a trial by the judge except 
where the law required. 

One of the most striking changes of the half cen- 
tury has been the decadence of jury trials. Thirty 
years ago in Dane county the jury was generally kept 
for six weeks or more during each of the two jury 
terms every year. The court cases were generally 
disposed of in a few days in which strictly equity 
cases were tried. Now in the same court the jury is 
seldom held for two weeks while the trials before the 
judge may last for two months or more every year. 
No doubt the change in that county is more or less 
typical of that which has taken place in other counties. 

Nordoubt one of the causes of the change is that 
there are relatively fewer criminal trials in an old 
than in a new community. Moreover, the municipal 
courts in many counties now dispose of many criminal 
cas(is which would otherwise come before the circuit 
court. Then, old and conservative communities have 
a wholesome dread of the expense of litigation, and 
this is another reason for the decline of all kinds of 
litigation, and especially of jury trials. 

In the early days when many clients were execution 
proof, and had everything to gain and nothing to lose 
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by litigation, when a judgment for costs had no ter- 
rors, it was natural that lawsuits should be a popular 
remedy. It was the boast of Blackstone nearly one 
hundred and forty years ago that litigation was cheap 
and easy in England. This was true in the early days 
of Wisconsin. 

No class of people are more jealous of their rights 
than the impecunious class. As this class has dimin- 
ished, and as the consequences of defeat have become 
far more serious, both clients and lawyers have grown 
far more conservative. The lawyer has ceased to feel 
that he is a mere soldier of fortune, but he realizes 
that if he takes up a losing cause he must bear his 
part of the heavy load of responsibility for the result. 

Whatever may be the cause it is evident that the 
tendency in our state is strongly in the direction of 
trials by the court rather than the jury. So true is 
this that we now seldom have trials by jury except in 
torts, criminal cases and in actions where unliquidated 
damages are to be assessed. Although this tendency 
may be deplored by those who have been trained in 
the old methods and love the excitement of jury trials, 
it portends no danger to the jury system, as there 
seems to be very little sentiment in favor of the com- 
plete abolition of jury trials. 

The change which has undoubtedly taken place 
rather illustrates that the public have come to under- 
stand the weaknesses of jury trials as well as their 
advantages, and that the tribunals for the adminis- 
tration of justice must be adapted to the increasing 
complications of human life. 

The old time lawyers drew with their own hands 
their bills in equity, their declarations, their bills of 
exception and their briefs. But it does not follow 
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that their pleadings or briefs were inferior to those of 
this generation, too apt to be padded with useless ver- 
biage, unnecessary details and long quotations. Their 
fees were smaller, but their incomes were not mort- 
gaged to stenographers, clerks, book publishers, re- 
porter systems and telephone companies. 

They no doubt delved less in digests and innumer- 
able i:eports, but it is quite probable that such lawyers 
as Lincoln and Trumbull, Carpenter and Howe did 
better thinking than the lawyers of this generation 
who are ever on the hunt for precedents. 

The average lawyer of to-day has lost something of 
the independence of his predecessors. Without his 
library he is lost, and without his stenographer he is 
as helpless as the modern housekeeper without her 
cook. 

The modern lawyer may feel that he is in bondage 
to his fair stenographer, but he hardly realizes the 
full contrast between the old methods and the new. 
I lately spent an hour in looking over the earliest 
printed briefs and cases preserved in our state library, 
in the period from 1849 to 1853. In those days most 
of the appeals to the supreme court would require not 
more than seven or eight pages of pri ited matter. 

Frequently both brief and the case would be con- 
tained within five or even three printed pages. In a 
few equity cases the bill and testimony reached fifty 
pages, but even in those cases the briefs were generally 
limited to a few pages. 

Such names as Ryan, Carpenter, Howe, Arnold, 
Emmons, Palmer, Sleeper, Bennett, Noggle, Jordan 
Knowlton, George B. Smith, Collins, Orton, Strong 
and Cothren frequently appeared, and their points 
were tersely stated often in a page or two, Matthew 
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H. Carpenter's briefs in those early days were generally 
found on a single page. In one case the brief of E. G. 
Ryan was one-half a page and that of T. 0. Howe the 
opposing counsel one page. The following after the 
title is a brief in full by E. Mariner: 

^'A feme covert can have no personal property. 
Such as she has at the time of marriage becomes her 
husband's, and her earnings are his and no trust can 
revert to her from the investment of them. 
" 8 Kent's Com., 143. 
'' Reeves' Domestic Relations, 63. 
"8 Harris, 308." 

In another case M. H. and H. S. Orton filed a brief 
in these words: 

"The defendant as special legatee was entitled to 
the possession and control of the property devised." 
This was followed by the citation of eight authorities. 

In 1853 the case of Mc Williams vs. Bragg came to 
the supreme court on a writ of error. The plaintiff 
was then a young lawyer, Ed. Bragg, of Fond du Lac, 
who had been assaulted, and although it would ap- 
pear from the plea that he had a certain degree of 
satisfaction on the spot, he brought suit and recovered 
damages for $650. The case and briefs were con- 
tained in eleven printed pages and General Bragg 
argued his cause, successfully in person discussing 
punitory damages in a brief of a page and a half. 
The judges of the supreme court could tell us of able 
lawyers who would now with the modern methods, 
present one hundred or perhaps two hundred printed 
pages on such an appeal in such a case. In later years 
it is not uncommon for the printed matter in appeals 
to reach one thousand pages. In a case now pending, 
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the judges have been reveling in more than thirty- 
eight hundred printed pages of case and briefs. 

It is no wonder that clients who have to foot the 
bills grow weary of law suits and that litigation is on 
the wane. It is not strange that judges sigh for the 
good old days when a brief was a "little writing" and 
not a ponderous volume. 

Although the briefs in early days were as concise as 
they are now diffuse, it does not follow that the ap- 
peals were not thoroughly argued. Neither party was 
required to serve his brief on his adversary. When 
the argument came it was often a battle royal, full of 
surprises and excitement. There was no limit as to 
time, there was little reading of briefs and records 
but there was genuine oral argument with all the wit 
and invective and ridicule and eloquence which im- 
petuous young advocates could bring to their com- 
mand. 

The last half century will be marked as the time of 
trial of new methods of procedure in Wisconsin. The 
inauguration of the code was regarded as nothing less 
than a revolution in jurisprudence. It would be 
amusing if time permitted to quote from the proph- 
ecies of disaster by those who deplored the change, 
who denounced the code as the tribute paid by learn- 
ing to ignorance, and on the other hand the lurid 
denunciations of the common law system by those 
who demanded the code. 

In light of the past forty-seven years it is easy to 
see that the very ultra radicals and the ultra conserv- 
atives were about equally wide of the mark. 

There are now few eulogists of that system of com- 
mon law pleading with all its mazes and perplexities 

9 
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which used to be called the perfection of human rea- 
son. 

On the other hand, if those who created the codes 
of procedure were still living and could review the 
statutes and decisions which hg^ve enlarged and mod- 
ified the code, if they could see their child in its pres- 
ent garb they would no doubt somewhat abate their 
enthusiasm for their offspring. 

The New York code first appeared in an act of sev- 
enty-two pages. The latest code of three volumes 
with its annotations has more than forty-seven hund- 
red pages. If a law reformer with no bias for any 
system were to be handed the old volumes of Chitty 
on pleadings and the new Bliss Annotated Code it is 
hard to say with which system he would be enamored. 
Perhaps he might feel like the poet: 

"How happy could I be with either, 
Were t'other dear charmer away." 

The act containing the Wisconsin Code of 1856 con- 
sisted of seventy-four pages. The little volume was 
contemptuously described by the old timers as "yellow 
covered literature.'' In Glen. Bryant's excellent work 
on the Code, and its forms we now have two volumes 
of nearly twenty-one hundred pages. 

During the discussions as to the adoption of the 
code there were several delusions, which have been 
rudely dispelled. One was that the code would utter- 
ly break down all the barriers between actions, and 
that after its adoption no lawyer would need to know 
anything about the anatomy of a law suit. Those 
who belonged to the "every man his own lawyer" 
school fondly supposed that any plaintiff could walk 
into court with his suit and no questions would be 
asked provided he was ready to "state the facts." The 
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statement of facts was to be the open sesame which 
would open wide the way for the trial of every case 
on the merits without any technical instruction. It 
was the favorite theory of one of the warmest cham- 
pions of the new procedure that if the complaint or 
answer proved weak or defective the litigants had 
only to "feed his pleadings with the facts." Although 
we no longer have to label our suit as "assumpsit'' or 
"action on the case'' we have found that many of the 
essential distinctions between actions still exist. The 
pleader may state all the facts with the utmost clear- 
ness and yet at the end of long litigation he may find 
that he is defeated not on the merits but because he 
has brought an equitable action when his remedy was 
at law, or an action in tort when his remedy was in 
contract. 

Our supreme court early took the ground that the 
inherent and essential properties of actions have not 
been destroyed and from their nature cannot be. Ac- 
cording to the vigorous language of Judge Dixon the 
complaint "cannot be fish, flesh or fowl according to 
the appetite of the attorney preparing the dish set be- 
fore the court."' 

But it must be admitted that in many of the code 
states a somewhat more liberal rule prevails as to 
changing and amending the pleadings than in Wis- 
consin. 

The history of the codes of procedure in most of 
the states has illustrated again the rule w^ell under- 
stood by every trained lawyer, that while codification 
may have many advantages it is sure to open wide 
the door to a fresh flood of litigation. Whatever may 
be the final result there will be no acquiescence until 
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every word of a new code has been construed by the 
highest court. 

Probably all will agree with me that we have some 
reason for disappointment in the results of codifica- 
tion in Wisconsin. We cannot relieve our disappoint- 
ment by profuse legislation. There may be more hope 
in the concerted action of judges if they steadily seek 
to simplify the new system. 

The delusion that the new method was to break 
down the law as a science and to place the trained 
lawyer and the untrained pretender on the same level 
no longer exists. The code ushered in no paradise of 
fools for the legal profession. 

The makers of laws and constitutions, in many 
states at onetime, about the time of the adoption of 
the codes indulged the hope that any man of good 
moral character could practice law. 

Lawyers were no longer to monopolize places on the 
bench, the tenure of judicial office was to be short 
and dependent upon the popular will. Salaries of 
judges were to be small. Admission to the bar was 
to be free for all, and examinations became a ridicu- 
lous farce. 

But there came the inevitable reaction from that 
intense democracy which insisted that every layman 
could be a lawyer or a judge. Of the 95,000 or 100,000 
members of the legal profession in the United States 
the proportion of those who have had a thorough 
legal training is rapidly increasing. Six weeks pre- 
paration often sufficed for admission to the bar 
twenty-five years ago. Three years careful study is 
now rapidly being accepted as the minimum. 

Along with the gradually growing sentiment that 
the jury is not the best tribunal for certain kinds of 
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litigation other than equitj' cases, has been developed 
a rule of law in this state and other states which 
greatly extends the responsibility and power of the 
circuit judges. 

Although issues of fact tried before the judge with- 
out a jury are in theory tried de novo in the appellate 
court, a rule has come to prevail which in a large 
proportion of such cases makes the decision of the 
circuit judge practically final. 

The English bar are now complaining that under 
their judicature act and with the many chances for 
appeals, one of the crying evils is the lack of finality. 
We sometimes hear the complaint under the present 
rules that there is too much finality in the decisions 
of the circuit judges, although we have the appeal in 
name we have it not in substance. 

There is much force in the view that the trial judge 
has a better opportunity than the appellate court to 
judge of the credibility of witnesses. There are in- 
numerable incidents attending a trial, such as the 
demeanor and conduct of witnesses and parties, of 
which from the very nature of the case the appellate 
court can know nothing. These incidents which can- 
not be spread upon the record are often potent and 
justly so, in forcing conviction upon the judicial 
mind. 

No doubt the rule sometimes works injustice, but 
probably in the long run it is salutary. At least we 
need not expect it to be changed so long as the ap- 
pelate courts are overburdened with work and are 
obliged to hasten through the interminable records 
which are rapidly crowded upon them. 

Undoubtedly the operation of this rule and the great 
relative increase of trials without a jury have had the 
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effect to enormously increase the responsibility of the 
circuit judges. 

When it is realized that the original jurisdiction of 
the supreme court is very limited and comparatively 
seldom invoked, and that in many litigated cases the 
decisions of the circuit judges are practically final, 
the greatly increased responsibility of these judges 
should be fully understood. The view has never been 
questioned that the men selected to adorn the supreme 
bench should be of the very flower of the profession. 
If the notion has ever been entertained that the same 
qualifications are not necessary for the circuit judge 
because his errors can be easily remedied, the danger 
of such a theory cannot be too strongly emphasized. 
While the energies of the ablest supreme court we 
can command will be taxed to the utmost to perform 
its legitimate duties, the fact remains that the great 
majority of the people in their ordinary concerns 
must abide by the decisions of the circuit judge, 
whether right or wrong. To them the expense of the 
appeal alone forbids the luxury. 

The men of this generation in Wisconsin have wit- 
nessed a gr^at change in the status of the bench. 
I doubt if there is any state in the Union in which 
there exists a better public sentiment in regard to 
the necessary qualifications and independence of the 
bench than in Wisconsin. If it were knowm in 
this state that any candidate for judicial office had 
paid or offered as the price of his nomination such 
sums as are usual in some American cities, or any sum 
whatever, it would be the death knell to his judicial 
hopes. The time has come when it is the rule with 
few exceptions that a faithful and able judge may rely 
on re-election without regard to his political views. 
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The terms of oflBce have bean so extended and re- 
election is so generally conceded that the tenure of 
oflBce is practically during good behavior. The conse- 
quent independence of the judiciary has undoubtedly 
gi'eatly raised the standards of judicial life. It tends 
more and more to bring upon the bench men having 
those rare accomplishments which belong to the Eng- 
lish judges of this generation. So security of judicial 
tenure will tend more and more to cure the defects of 
jury trials. Strong and independent judges will not 
hesitate to point out to juries the real issues arid to 
brush aside those facts which only tend to befog. 

Two years ago I heard Sir Edward Clarke on the 
one side and Mr. Asquith on the other argue for about 
an hour each an important jury case which lasted 
about three days. The charge of the judge lasted 
about four hours, and although of course he pointed 
out the rules of law, the instructions for the most 
part related to questions of fact. 

In the celebrated Tichbourne case Lord Cockburn 
charged the jury for eighteen days. It will be long 
before American lawyers will welcome quite so much 
of judicial assistance on arriving at the facts in jury 
trials, and yet we may reasonably expect as the years 
go on that the American judge will more fully use 
his prerogative as a guide, but not as a dictator, to 
the jury in deter ming questions of fact. 

The circuit riders of fifty years ago could hardly 
foresee that the peculiar hardships and pleasures of 
their class would soon pass aw ay. For centuries Eng- 
lish lawyers had traveled the circuit and American 
lawyers had followed their example. But the long 
journeys on the circuit with the judge on horseback 
and in the stage have become a mere reminiscence. 
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It is within the memory of some of those now pres- 
ent that if a lawyer or legislator came from Superior 
to Madison it had to be a journey of many days on 
horseback, perhaps partly on snow shoes. He had to 
depend more or less upon the hospitality of the In- 
dian settlements through which he passed. 

To-day the busy city lawyer, by mail and telephone, 
directs the policy of litigation hundreds of miles 
away, and if the emergency calls for it travels in a 
few hours to the place of trial. 

The changes in transportation methods now enable 
every lawyer to follow his case to the supreme court 
if he desires. Thus the occupation of those who re- 
lied chiefly or greatly on supreme court business has 
gone. On the other hand, the railroad has on the 
whole tended to greatly concentrate legal business 
in the larger cities, and the circuit rider of the old 
time has given place to the practitioners of many 
circuits. 

While it is a distinct advantage to the practitioners 
in smaller towns that they may argue their own ap- 
peals they are thrown into sterner competition with 
their city cousins and if they would hold their pres- 
tige they must, as they often do, bear the burdens 
of good libraries and systematic work. 

In the future as in the past the smaller towns will 
no doubt furnish their full quota of recruits for the 
leaders of the profession in the great cities. But 
everywhere the sagacious lawyer must note 
the signs of the times. He will see that the 
Wirts and Pinckneys no longer charm the supreme 
court at Washington with glowing periods and labored 
perorations. He will notice that at Madison our 
judges intently scan or begin to fold the briefs 
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when argument flows into declamation. The sensible 
young lawyer must not hope to leap into distinction 
by a single speech at a murder trial, since he may be 
gray befpre the murder trial gives him this chance. 

The successful lawyer of today must be more pa- 
tient, more business-like and more industrious than 
were his predecessors. 

And yet no one will say that the prizes of the pro- 
fession are less tempting than they were forty or tifty 
years ago. 

Although the lawyers of this generation are thrown 
in competition with the possessors of vast wealth in a 
way never dreamed of in the days of Webster and 
Jeremiah Mason, although the captains of industry 
and the explorers in the fields of science have come 
into their rich heritage of power, the legal profession 
under a free government like ours must and still does 
carry a heavy load of responsibility for the public 
weal. 

The prizes of political life are relatively far less 
tempting than a generation ago, and yet I doubt if 
there has ever been a time when the lawyers of Amer- 
ica were more conspicuous than now in the councils 
of state and nation. 

The very complexity of our modern civilization, the 
encroachments of accumulated wealth, the irrepress- 
ible conflict between labor and capital, the problems 
constantly recurring as to the limits of state and fed- 
eral power, all tend to throw responsibilities upon the 
American lawyer quite as great as those which rested 
on the shoulders of Otis and Hamilton and Marshall 
and Webster and Lincoln in their day and generation. 
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BY HON. JOHN BARTON PAYNE. 



Mr\ President, Ladies and Gentlemen : 

It is perhaps a part of the legal profession that we 
have to have about so much talk, and some member 
of our profession near or far, as the case may be, is 
called upon to offer himself as a sacrifice on all such 
formal occasions as this. 

We ordinarily talk about government or law or re- 
forms or some kindred topic. We are not expected, 
I think, to talk about woman's suffrage or politics. I 
am not much of a reformer, and I therefore do not 
promise about what I will talk. 

I was very much interested last evening in the ad- 
dress of your president who brought clearly before 
us the Eutopian theories of government which have 
been di<=;cussed since some hundreds of years before 
the Christian era. The suggestion or thought which 
came to me was, that the human family is always 
reaching out for better conditions either in govern- 
ment or law or both, and after all they amount to the 
same thing. We have had sQme such reaching out 
and the essence of all is a desire for greater liberty. 
The human comes more strongly into our affairs from 
day to day and from year to year and we continue 
progress on the march of civilization. 

There are some striking stepping stones or land- 
marks which we maj^ offer as evidencing our growth, 
because I am not one of those who believe that we 
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are not growing. I believe that we are better, that 
we see many things clearer, that we understand hu- 
man conditions better, than even the great men who 
founded our government. Yet I do not in the slight- 
est detract from them or deny their preeminent posi- 
tion, for speaking as of their day, they spoke more 
wisely than any one since Plato. 

Magna Charta was a pronounced step. That was a 
contest between king and barons, assuring certain 
written evidences of right which inured to the bene- 
fit of the whole people, and yet was wrested from a 
stubborn king almost by force by his own nobles. 

Popular assemblies of nearly all peoples, now even 
in Russia, evidence a steady growth from the earliest 
Anglo Saxon civilization. 

In this country we began with a great deal of lib- 
erty for the people, explained,! think, by the fact that 
we took possession of a new country, a country with- 
out traditions, without government and without law; 
so that when the common law, the inheritance of 
every Englishman, was proclaimed here it did not 
have to run counter to existing laws or prejudices, it 
did not have to suffer resistance from any existing in- 
stitutions on this continent. 

But we will pass briefly to our Declaration of Inde- 
pendence. Of course the conditions which brought 
this Declaration of Independence was not primarily a 
seeking for human freedoni and greater liberty, so 
much as it was a resistance against the oppression 
then felt on the part of the government of George 
III. 

But everything that was done, every stone that was 
planted, was in the direction of greater human free- 
dom. 
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Then came our Articles of confederation and the 
Constitution of the United States. We forget in deal- 
ing with the Constitution of the United States that 
its announced purpose was not merely for a stable 
government as we sometimes suppose, but was to 
establish human liberty. Most men regard the con- 
stitution as a restriction upon human liberty, yet it 
was intended to establish human liberty, to base lib- 
erty upon a foundation of law, clearly defining rights 
and establishing a government. 

We sometimes ask, what is government, and in that 
there is a pronounced difference of opinion. Webster 
gives the best definition of government. Our theory 
of government is — at least it once was supposed to 
be — only so much government as is necessary to guar- 
antee life, liberty and the pursuit of happiness; some 
now seem to take the paternal view. In the senate 
of the United States Webster said: 

"Government must furnish all that which none but 
government can furnish. Government must do that 
for individuals which individuals cannot do for them- 
selves. This is the first end of government. Why 
else have we a government? Can individuals make a 
currency? Can individuals regulate money? The 
distinction is as broad and plain as the Pennsylvania 
avenue. The gentleman asks if government must 
furnish for the people ships, boats and wagons. Cer- 
tainly not. These things and all such things the 
people can furnish for themselves. But they cannot 
make a currency; they cannot individually decide what 
shall be the money of the country. That everybody 
knows is one of the prerogatives, and one of the 
duties of government. We may as well leave to the 
people to make war and to make peace, each for him- 
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self, as to leave the individuals the regulation of com- 
merce and currency." The principle here is plain. 
Government may do only what the people may not 
do. 

After the constitution became the supreme law of 
the land, great controversies arose as to its effect, as 
to its construction, as to its meaning. The contest 
was waged on the one hand by the states' rights party, 
and on the other hand l)v the federal party, each as 
earnest and as patriotic as the other. There was a 
large amount of uncertainty about the constitution. 
Secession was not regarded by the people as impos- 
sible, indeed the right may almost be said to have 
been assumed. This cropped out during the war of 
1812 — some of us know something about the Hartford 
convention of 1814 and the secession declarations of 
the New England states in that body. The next step 
was the action of South Carolina when Andrew Jack- 
son had something to say to the effect that the consti- 
tution must and shall be preserved. 

And then came the war of secession, giving at once 
the climax and the end of this doctrine, creating at 
once a new epoch, aiid a new nation. 

From that time the constitution was a fact, and a 
government had been established. 

It illustrates the fact that a war, some kind of trag- 
edy, is often necessary to enforce a great lesson in 
government even among a free people. Judged by 
the books there was no need for such a lesson of blood. 

John Marshall had spoken, had given from the su- 
preme court of the United States such decisions as 
ought to have settled forever all questions or doubt 
on that point. But it did not settle them; and when 
I hear people talking loosely now about the constitu- 
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tion, its meaning and construction, about the fact that 
it was created by the states and not by the people, I 
wonder they do not read what Judge Marshall said in 
deciding McCullough vs. Maryland. Note the clear- 
ness of his language: 

"The powers of the general government, it has been 
said, are delegated by the states, who alone are truly 
sovereign, and must be exercised in subordination to 
the states, who alone possess supreme domination. Tt 
would be diflBcult to sustain this proposition. The 
convention which framed the constitution was indeed 
elected by the state legislatures; but the instrument 
when it came from their hands was a mere proposal 
without obligation or pretensions to it. It was then 
reported to the then existing congress of the United 
States, with the request that it might be submitted to 
a convention of delegates chosen in each state by the 
people thereof, under recommendation of the legisla- 
ture, for their assent and ratification. This mode of 
procedure was adopted. The instrument was sub- 
mitted to the people. They acted upon it in the only 
manner in which they can safely, effectively and wise- 
ly act on such a subject, by assembling in convention. 
It is true they assembled in their several states; and 
where else could they assemble ? No political dreamer 
was ever wild enough to think of breaking down lines 
which separate the states and compounding the Ameri- 
can people into one mass. Of consequence when they 
act, they act in their states. But the measures they 
adopt did not on that account, cease to be measures 
of the people themselves, or become the measures of 
the state governments." 

The real question whi<5h we as a people are con- 
stantly confronting is, whether the constitution of 

10 
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the United States shall continue to be construed as it 
was intended to be construed, not as the states rights 
men prior to 1861 thought it ought to be construed, 
not as the president thinks now it ought to be con- 
strued, but as it was construed by Marshall and as the 
same language would be construed in any court if it 
involved a controversy between individuals or states, 

I was very much impressed by what the President 
of this Association read last night as coming from the 
President of the United States, viz., that there was an 
inherent power in the nation outside the enumerated 
powers conferred on it by the constitution in all cases 
where the object involved was beyond the power of 
the several states, and was a power ordinarily exer- 
cised by sovereign nations. The President cites, but 
of course does not quote, Marshall, Washington and 
Hamilton. 

I was reading the other day the 33d number of the 
Federalist, and I was impressed with this statement 
by Hamilton. He was discussing the supreme law of 
the land and the relation of the federal government 
to the states. He said, after having stated the propo- 
sition — the supremacy of the national over the state 
governments, for the purposes defined in the constitu- 
tion: 

"But it will not follow from this doctrine that acts 
of the largest society which are not pursuant to its 
constitutional powers, but which are invasions of the 
residuary authorities of the smaller societies, will be- 
come the supreme law of the land. These will be 
merely acts of usurpation and will deserve to be treated 
as such.-' 

This the language of Alexander Hamilton — certain- 
ly not an advoc8i,te of states rights; and yet the state- 
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ment is not wholly accurate. What he meant to say 
was, I take it, that the courts, if the powers exercised 
were not conferred by the constitution might say so, 
and they might be thereafter disregarded. But I have 
quoted him accurately, and should not attempt to 
modify or change his language for we must remember 
that the men of that day spoke in the light of the his- 
tory of George III, when they sought more liberty, 
not in the light of the civil war or the administration 
of President Roosevelt when the demand is for more 
power. 

What is the excuse, the explanation, the reason for 
suggesting these extraordinary powers in the govern- 
ment? It is that good may be done; that constitu- 
tional limitations shall not stand in the way of doing 
good. Nobody doubts the absolute good faith of men 
who now insist that there shall be no limitation upon 
the power of the federal government, that is a matter 
about which people may differ, but they ought not to 
differ seriously about the power which does exist 
under the constitution. Good purposes do not form 
a safe limitation upon power. 

Wisconsin furnishes a very remarkable example of 
desiring to accomplish a good end by an absolutely 
unlawful means. 

It is worth reciting: In 1852 a negro named Glover 
escaped from Missouri to Racine. After being there 
for some two or three years he was captured. He was 
brought before the United States commissioner in 
Milwaukee. Sherman M. Booth, then a newspaper 
publisher in this city, was in some sort instrumental 
in creating a lively public sentiment here, and the 
jail was visited by a large number of very respect- 
able citizens of Milwaukee, and Glover, without 
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the consent of the authorities, was set free and es- 
caped succQssfally outside the jurisdiction of the 
United States court. Judge Miller, whose honored 
portrait now hangs in the rooms of the district court 
of the United States in this building, was then the 
district judge of the United States having jurisdiction 
of the cause. 

Notwithstanding the liberation of Glover, Booth 
was brought before the United States court, charged 
with violating the act of congress by liberating this 
slave, while in the custody of the commissioner, for 
examination. He first gave bail, his bondsmen then 
surrendered him, he applied to Judge Smith, a mem- 
ber of the supreme court of Wisconsin, for a writ of 
habeas corpiis and was discharged. The case went to 
the supreme court of Wisconsin by writ of certiorari 
and the supreme court decided he was very properly 
discharged. The authorities of the United States 
here in Milwaukee, Judge Smith and his associates on 
the state bench to the contrary notwithstanding, went 
on their way. Mr. Booth was indicted, tried, con- 
victed in the United States district court and after 
conviction a writ of habeas corpus was again sued out 
from the supreme court of Wisconsin and he was 
again discharged. 

Thereupon the marshall procured a writ of error 
from the state supreme court to the supreme court at 
Washington; Jeremiah S. Black was attorney general; 
and when the writ of error was served the supreme 
court of Wisconsin refused to permit the record of 
the case to be sent to Washington — refused to recog- 
nize the right or power of the supreme court of the 
United States to review their action; this in defiance 
of the constitution, By some means, it does not ap- 
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pear just how, the record had been previously ob- 
tained. It was filed; and in 1859 the supreme court 
decided the case, reversing, of course, the supreme 
court of Wisconsin; and when the decision, the man- 
date of the supreme court of the United States, was 
sent from Washington to Madison, the majority of the 
state supreme court of Wisconsin refused to permit 
the mandate to be filed — Judge Dixon dissenting — and 
so far as I know, it never has been filed. 

I want to read what Jeremiah S. Black, attorney 
general, said to the supreme court in presenting the 
cases to it for review: 

"These ^rits of error when taken, the judges refused 
to obey them and directed their clerk not even to 
give us a copy. But we had copies before and upon 
them the cases were docketed, as your honors remem- 
ber." 

And when it came to the argument he said: 

"If I were required to make one head note for both 
of these cases [there were two] it would be this, that 
the habeas corpus in the hands of a state judge may 
be used against the federal tribunals, as a writ of pro- 
hibition before judgment, and a writ of error after 
judgment." 

Afterwards he said: 

"It is said you" [looking of course to the supreme 
court] "have no jurisdiction when the state judges 
think you exercise it incorrectly — no jiirisdiction^one 
blast of that ram's horn and the whole structure of 
judicial authority built up by this government goes 
tumbling about our ears like the walls of Jericho." 

Again he said: 

"The first thing they do" [that is, the judges of the 
supreme court of Wisconsin] "is to assume that their 
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opinion is conclusive — the end all and be all of the 
whole matter. Next they decide that the district 
court is without authority and its judgment a nullity. 
Thence they come back, as the surveyors would say, to 
the place of beginning and conclude that inasmuch as 
the federal court has no power they themselves have 
all power. Their language to the federal judge is 
substantially this: 'We admit that the validity of our 
judgment depends upon yours being void, but yours is 
void, because ours is valid, and when we pronounced 
our valid judgment we said yours was void.' " 

"Logicians may have told us that reasoning in a 
circle proves nothing, but here it has been used as a 
means of proving what could not possibly be proved 
in any other way." 

Now I would say, if I were not here (of course here 
I ought not to say anything of the sort) that the su- 
preme court of Wisconsin stands almost in the front 
rank in the states of this Union. I think it is con- 
ceded to be a greater court than that of most other 
Western states, and yet in the life of men now living 
and in the hearing of my voice this moment, the su- 
preme court of Wisconsin has deliberately refused to 
obey the supreme court of the United States in a mat- 
ter manifestly within its jurisdiction, has assumed to 
declare an act of congress absolutely void, and has vi- 
olated the constitution in at least two or three partic- 
ulars, denying the supremacy of the laws of the United 
States and of the supreme court — all because a sup- 
posedly good end was to be accomplished, i. e., to save 
from punishment a citizen who had in the interest of 
the freedom of a slave defied the courts and laws of 
the United States, and incited a mob to break open 
the jail of Milwaukee county. 
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Could there be a better illustration of the need of a 
sane and fair construction of the constitution? 

If not men will be carried off their feet in any sup- 
posed emergency as they were then. 

And that is illustrated by this comment. About 
the time of this decision of the supreme court of the 
United States you had in Milwaukee a man who be- 
came a very famous patriot, a general, and a distin- 
guished senator from a sister state, Carl Schurz. In a 
speech delivered in Milwaukee on the 23d day of 
March, 1859, in a campaign in which Byron Paine, 
afterwards a judge of your supreme court, was a can- 
didate, he said: (This is interesting in another way. 
Whenever we talk about reforms, we are just now in 
the worst possible state of our whole existence. Every- 
thing is wrong, everything is going to the "damnation 
bow-wows," in the opinion of the reformers.) Here 
is what he said: 

"Our state has suffered much. Its credit is ruined, 
its prosperity blighted, its political honor has been 
forfeited by wholesale corruption and mal-adminis- 
tration. It has almost nothing to be proud of but the 
gallant independence of our supreme court and a 
spirit of liberty which caused the people to sustain 
them. Will you see Judge Miller's opinions and pre- 
tensions infest the highest court of this state? Will 
you see the dirty finger marks of Buchanan's admin- 
istration on the supreme court of Wisconsin? If not 
then elect Byron Paine judge." 

Now, if I were not absolutely serious, and perhaps 
many of you know this story better than I do, but if 
this was not a serious occasion everyone would believe 
that I had manufactured this story out of the whole 
cloth, and yet you will find the cases reported in the 
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law reports, 3 Wis. For Schurz's speech I am indebted 
to Judge Winslow, and Jeremiah S. Black's speech is 
published in the volume of his speeches by his son. 

Now this is the philosophy of all this statement of 
fact. Why cannot we be simply honest and use plain, 
common sense when we come to consider any legal or 
governmental question? Why is it necessary that 
we should assume to prove by the constitution and 
the laws of our country, facts which so brief a time 
as this has shown to have been more than absurd. 

Now why do I bring this to your attention? If I 
were asked what is our present greatest danger in this 
country, if we have any imminent danger, and I do 
not claim that we have, I should say that our great- 
est danger is a want of respect for the law, a want of 
the enforcement of the law is our supreme danger. I 
should say that as a people we are lacking in that rev- 
erence for law and order which the Anglo-Saxon peo- 
ple have to a large extent evidenced by their history; 
that our desire to press to the forefront human lib- 
erty, that our desire to do what at the moment seems 
to be necessary, to accomplish the greatest good at 
that particular moment, has made us in some sort at 
least, indifferent to the means used to accomplish that 
end. That as a people we are impatient of all re- 
straint, that we are ready to criticise most sharply 
every one else who breaks the law or resorts to vio- 
lence or mob rule, but when confronted by the em- 
ergency we see nothing wrong in resorting to it our- 
selves if in our judgment the occasion demands it. 

This is evidenced in too many ways, among indi- 
viduals by mob violence and lynching, by the presi- 
dent in his expressed purpose to find the power in the 
gt^yo^umKin^t wbenL no warrant caui be found y^ tha 
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constitution therefor, by our legislatures in the hasty 
legislation to which they resort to cure all possible 
ills. Take the trust question. All the states more or 
less are vieing with each other in passing laws for the 
suppression of the trusts. Now of course we can always 
speak freely on the trust question, because we are 
all against the trusts. That was the attitude of 
the Illinois legislature in 1903, and it passed a most 
drastic and thorough-going anti-trust law. Illinois for 
once stood in the very forefront of anti-trust reform- 
ers. There were many sections of this statute very 
comprehensive in character, but way down towards 
the end, in a very small section, only two lines long, 
are these words: "This act shall not apply to agricul- 
tural products or to live stock when in the hands of 
the producer or raiser." In other words, the farmers 
controlled the legislature, and like the good man dur- 
ing the civil war who was willing that his wife'rf re- 
lations should go to the war, so anxious was he to 
suppress the rebellion, the legislature desired that 
everybody else should be prohibited from having any- 
thing to do with a trust, but the agricultural gentle- 
men and stock raisers could make any kind of combi- 
nation they pleased. How much of human nature 
and cant is here exhibited. Of course the supreme 
court of the United States the first time it came be- 
fore the court decided it unconstitutional, and little 
has been said of an anti-trust law since. See Connolly 
vs. The Union Sewer Pipe Company. 

What is the effect of all this? It is to make law 
and legislation the subject of sarcasm, of wit and of 
trifling remark. A man who wants any kind of a 
remedy goes to the legislature and seeks the enact- 
laeiik of a statute; 
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What we need is sanity, common sense, respect for 
law, and the best way to get it is to return to first 
principles. The corner stone of our American insti- 
tutions rests upon this principle, that power shall be 
divided into three parts, executive, legislative and 
judicial; and when it ceases to be so divided our insti- 
tutions cease to be what they were intended to be. 

This legislative craze which now infests our country 
has for its purpose the enlargement of the legislative 
power and the curtailment of the executive and judi- 
cial powers. And the splendid outburst of good de- 
sires on the part of the President means the enlarge- 
ment of the executive at the expense of the constitu- 
ion, and to the ultimate distrust of our laws and 
institutions. 

We of course have the anomaly unlike any other 
civilization of having a supreme court which may set 
aside all unconstitutional legislation. Whether it ap- 
plies to the states or the national government the 
power exists in the supreme court, both state and fed- 
eral, so that as long as the machine runs true this 
hasty legislation may be corrected, but all violations 
of law by state or federal authorities tend to under- 
mine our respect for constitutional government and 
creates a dangerous tendency on the part of our people. 

Did it ever occur to anybody that if they would en- 
force the laws we have, how much nearer right we 
would get? You heard an admirable paper this morn- 
ing on homicide, the number of homicides in the 
country, the unpunished number of criminals. Why? 
Because people who commit homicide are not pun- 
ished. Because for some reason a man is willing to 
take the chance. Of course homicide will exist al- 
ways. Certain situations bring about that result, and 
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whether they are more numerous now than formerly 
I do not say. I am rather inclined to think not. The 
fact is we have a daily press which every morning 
places upon our tables accounts of all the homicides 
in the country. We did not have that years ago. So 
that I am not able to state whether they are on the 
increase or on the decrease. But they ought to be on 
the decrease, because in almost everything else we 
are largely in advance of a hundred years ago; and 
if it is not so it is because of this want of respect for 
our courts and want of sterling character on the part 
of our people; because after all the power of this 
country rests with the people — they constitute the 
jury, they elect the judges, they are the depositories 
of all power, and if they are indifferent to laws, why, 
of course there can be no hope for us. 

We hear about socialism. If the people who preach 
all these isms which I think tend in some sort to un- 
dermine the stability of our institutions, if they could 
know that Plato knew more about socialism 2,500 
years ago than most of them can ever know in their 
lives, and that all of these reforms and suggestions 
which they now advocate have been tried in some 
form or other, abandoned, thrown aside in the march 
of civilization, it would seem to me that they would 
not attach quite so much importance to it as they do 
now. 

I was reading recently a book on People and Poli- 
tics by Dr. Hosmer, and it illustrates so well what I 
am trying to make plain now, which is, that whatever 
government we have represents for the time being the 
genius of our people, that I will quote it. He says: 
"The people make the government, the government 
does not make the people. It is the same within the 
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aggregate of human units considered as a social quan- 
tity, that is better or worse, higher or lower, and it is 
this condition of man that forces the frame of the 
state. It is the extravagance of folly to suppose, as 
has often been done, that man can be changed or 
made better or worse by framing for him new consti- 
tutions. It would not be more absurd to supposie that 
by putting the substance of a crab into the shell of a 
lobster we could change its nature." And then speak- 
ing of the organization of government he said: 

"If the passion is for war, that will favor the per- 
manent supremacy of a prince, even against many 
facts that would but for it, put him out of it. If com- 
merce and industry are the chosen activities, democ- 
racy is inevitable; and if tranquil and easy prosperity 
charms the thought, if justice and hope of honor 
under the nicely adjusted rights of an administrative 
system please more than the fiercer passion of war, or 
the grosser satisfaction of suddenly acquired wealth, 
an aristocracy will dominate all other elements." 

It is perhaps not unfair to say that, governed by 
that definition, we would for the present at least, con- 
tinue to be democratic because we are not engaged in 
the fiercer passion of war and are not sitting supinely 
down and enjoying a tranquil and easy prosperity, but 
are engaged in commerce on a fairly large scale, and 
when we speak of commerce, these enormous fortunes 
which are piled up and which by some are regarded 
as a menace, do not disturb me in the least, and yet 
if the laws we have were enforced some of these large 
fortunes would be scattered, for as long as individuals 
control, death will scatter these fortunes in compara- 
tively short periods. 

We have some laws which ought to preveat, and 
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would if enforced, the large amount of water which 
is turned into the railway companies, the railway 
companies being submerged, and the people often 
drowned. 

But it does not take us long in this country — not 
many generations — to spend a fortune. In Chicago 
the second generation ordinarily disposes of the ac- 
cumulated wealth. In some other places it may take 
two or three generations, but it goes. Since we have 
abolished the European system of entails, by laws 
which prevent the wealth being accumulated and 
kept intact for the benefit of the eldest son, when the 
laws of inheritance cause distribution, it does not last 
so long as to seriously threaten the integrity of our 
institutions. 

And when you think now who are the men who 
control these enormous fortunes that we hear so much 
about, scarcely one of those men have an inherited 
dollar — nearly all of them have made it themselves — 
I do not mean that they worked for it, but I mean 
they did not acquire it through inheritance, but ac- 
quired it in some form during their own lives. There 
are exceptions, but that is the rule. One or two gen- 
erations count for little when considering the life of 
a state. 

You will observe I am not a pessimist. I believe 
that if we, as a profession, stand for an enlightened 
common sense in our profession, the hard-headedness 
of our profession, the necessary respect and reverence 
for the law as such, and against the constant desire 
for change simply for the sake of a change, we wilj 
do good. 

In other words it is like hunting for happiness. 
There is a very large portion of mankind which is 
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always going to be happy, and when we seek it, it is 

always in the next county, or in some unreachable 

place. 
As a matter of fact happiness as applied to human 

beings is here and now, or it does not exist — I am only 

using this as illustrating the fact of our institutions — 

the good is here, we may see the evidence everywhere. 

It is for us to cherish and strengthen, not to pull down 

and destroy. 

Take our own profession: In some quarters it is said 
the high standards of other days is not maintained, 
this is an error — the standard morally and intellect- 
ually has improved; never has there been such scru- 
tiny as now into the qualification of would-be lawyers. 
We may not think of this because we have the repu- 
tation of working hard, living well and dying poor, 
and giving less heed than we should to passing events. 
Well, if we live well I am not much troubled about 
dying. I always think of our Judge Gary who said 
very seriously, he did not want to die in the harness 
(he was talking about re-election) but he did want to 
be in the harness when he died. 

Now gentlemen, I cannot do more than thank you 
for having listened to me. I cannot call these desult- 
ory remarks an address, but, Mr. President, I am de- 
lighted to have been here and have greatly enjoyed 
meeting yourself and the members of your Association, 
and I thank you. 
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A NEW CRIMINAL CLASS 



ADDRESS BY BURR W. JONES, PRESIDENT OF THE ASSOCIATION 



About two hundred years ago Chief Justice Holt one 
of England's greatest judges declared that a corpora- 
tion could not be indicted although its members could. 

This dictum was often repeated by other judges. It 
was also added that they could not commit treason or 
be outlawed or excommunicated since they had no 
souls. 

It is not quite easy to say why corporations were 
taunted with the fact that they had no souls, in these 
early discussions of their legal status. Nor is it easy 
to say to what extent this notion may have affected 
the action of the courts in dealing with their wrongful 
acts. It is certain however that the theory long pre- 
vailed among the English lawyers and judges that cor- 
porations were exempt from criminal punishment. 

As late as 1840 a railway company was indicted in 
England for failing to construct a bridge, and the at- 
torney who appeared for the defendant stated that he 
could And no instance in the reports where a corpora- 
tion as such had been I'ndicted. But Baron Parke de- 
cided that an indictment would lie. 

In 1846 another railway company was indicted for 
wrongfully cutting through a highway. Elaborate 
argument was made in behalf of defendant that cor- 
porations could not be indicted. 

It was argued that although there were one or 

two recent precedents for such indictments for mere 
n 
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non-feasance, there could be no such remedy for cor- 
porate malfeasance. It was urged that if both the 
members and the corporation could be criminally 
punished it would lead to double punishment for the 
same offense. Lord Den man swept away the distinc- 
tion between mere failure to perform a duty and the 
active violation of law. He conceded that corpora- 
tions could not be indicted for treason or murder or 
perjury, or offenses against the person. He answered 
the objection that only the guilty individuals could be 
indicted, in vigorous language which perhaps has 
never since been improved upon. He said: 

"There can be no effectual means of deterring from 
an oppressive exercise of power for the purpose of 
gain, except the remedy by an indictment against 
them who truly commit it, that is, the corporation 
acting by its majority; and there is no principle 
which places them beyond the reach of the law for 
such proceedings." 

In these early discussions the courts were perplexed 
by the problems of procedure; since the corporation 
could only act and speak through its common seal, 
how could there be a criminal act without this form- 
ality? How could the artificial being be arrested or 
brought into court? How could an appearance, so 
necessary in all criminal cases, be secured ? If the cor- 
poration refused to plead, could the court treat it like 
a criminal standing mute? Could the corporation if 
convicted be imprisoned? All these questions were 
elaborately discussed in a Pennsylvania case as late 
as 1895. 

But in due time the refinements of the courts about 
the souls of corporations, and the diflSculties of pro- 
cedure were overcome and in numerous cases these 
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creatures of the law have been brought into court as 
criminals and have been obliged to suffer the penalty 
for wrongdoing. 

Although there is no longer any doubt but that cor- 
porations may be indicted and fined, it has often been 
declared that they cannot be guilty of a crime which 
would be in the fullest sense ultra vires: or of those 
offenses which are criminal by reason of a specific 
wrongful intent, or for violation of purely social 
duties. It is not so clear whether corporations are in- 
dictable for offenses which derive their crimin- 
ality from evil intention or for crimes of which a cor- 
rupt intent is an essential ingredient, and there are 
very few precedents for the indictment of corpora- 
tions for criminal acts involving a specificevil intent. 

But in a recent case where a corporation was in- 
dicted under the Sherman Anti-Trust Law, and 
charged with conspiring to secure a monopoly and 
corner the market with licorice paste, the United 
States District judge said: 

"It seems to me as easy and logical to ascribe to a 
corporation an evil mind as it is to impute to it a 
sense of contractual obligation. There- isHEin obvious- 
physical difficulty in rendering a corporation amen- 
able to corporal punishment, but there is no more in- 
tellectual difficulty in considering it capable of homi- 
cide or larceny thaff- tti~ thinking of it as devising a 
plan to obtain usurious interest. The limitation of 
power does not depend upon the diffiulty of imputing 
evil intent, but upon the impossibility of visiting upon 
corporations the punishments usually prescribed for 
greater crimes. The same law that creates the cor- 
poration may create the crime, and to assert that the 
legislature cannot punish its own creature because 



Digitized by Google 



156 Wisconsin State Bar Association 

it cannot make a creature capable of violating the 
law does not, in my opinion, bear discussion." 

But it remains to be seen whether the courts will 
adopt so radical a view of corporate liability for 
crime. 

Common instances where fines have been imposed 
against corporations for criminal acts involving no 
specific intent, are the obstruction of highways, nuis- 
ances, failure to pay or obtain licenses, usury, adver- 
tising lotteries and the like. 

In a Kentucky case the Standard Oil Co. was in- 
dicted as a hawker and peddler of oil, without having 
obtained the license required by law. 

The ingenious lawyer for defendant argued that as 
the statute required the applicant for a license to 
state in the application his name, age, weight, height 
and the color of his eyes and hair, it could not have 
been intended to apply to the corporation since the 
Standard Oil Co. had no weight, nor height no eyes 
nor hair of any color. But though the judge could 
not deny that the defendant was eyeless and hairless, 
still he held it was a person within the meaning of the 
law and could through its agents violate the law, al- 
though under the peculiar facts of the case, the Stand- 
ard Oil Company was acquitted of the heinous crime 
of being a hawker and peddler without license. 

Many times agricultural societies have tried to turn 
an honest penny by permitting or licensing some form 
of gambling on their fair grounds. But the courts 
have held that their corporate organization did not 
shield them from punishment under the gaming laws. 

In an interesting case the B. & 0. R. R. Co. was 
prosecuted for Sabbath breaking. Elaborate argu- 
ment was made to maintain the contention that a 
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corporation has no religious belief and cannot be 
within the purview of a statute intended to uphold 
Christianity and religion, but the court had no diffi- 
culty in declaring the obvious rule that the orthodox 
or unorthodox notions of those charged with such a 
crime are generally quite immaterial, and that the 
corporation could not escape on the plea that it had 
no soul to save, or no views on theology. 

Other corporations relying too much upon the old 
fiction that they were soulless, have been more than 
once brought to the dock and fined as common crim- 
inals for keeping a disorderly house. 

Corporations have often sought to escape the pen- 
alty of their crimes on the plea that the statute im- 
posed a penalty of fine or imprisonment or fine and im- 
prisonment A California case illustrates the outcome. 

A cotton mill cpmpany and some of its officers were 
indicted in the same bill for violating the statute 
against the employment of child labor. 

It was urged by the defense that the officials had 
no knowledge of the violation of the law but the 
court held that under the circumstances they ought 
to have known, and that this was no defense. 

It was also urged that as the statute imposed a fine 
and imprisonment in jail in case of non-payment, and 
as the corporation could not be jailed it could not be 
a person within the meaning of the statute. But the 
court held that the corporation could be and must be 
fined even though it could not be imprisoned. 

In another case a newspaper owned by a corpora- 
tion contained accounts of a pending trial not suffi- 
ciently respectful to the judge, and the corporation 
was prosecuted for contempt of court. Answering 
the claim that the corporation could not entertain 
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feelings of contempt and could have no malicious in- 
tent, the court held that this was wholly unnecessary. 
While the illustrations show that many of the old 
doubts have been set at rest, the fact remains that if 
the history of the criminal trial and conviction of 
corporations were to be written it would be but a 
brief chapter in the long annals of crime. 

More than 150 years ago judges and law writers had 
a tolerably clear conception of the general attributes 
and powers of the early corporations. Their origin, 
their general powers and purposes and their dissolu- 
tion were often discussed. The modes in which their 
franchises could be taken away and forfeited were 
understood. But it was not until the use of steam as 
a motive power that corporations began to play any 
very great part in the affairs of every day life. 

Even then and long after it was understood that the 
corporation might be civilly liable for the neglect of 
its agents, or that its franchises might be forfeited, 
there seemed to be no thought of criminal liability. 

And although for centuries natural persons have 
been under the forms of the English law judicially 
sentenced for crime, it is only about seventy years 
that these artificial beings have even theoretically 
come within the class which may feel the heavy hand 
of the state as violators of the criminal code. 

Even this statement conveys no adequate idea of 
the newness of corporate punishment for crime. Dur- 
ing the greater part of that period these prosecutions 
of corporations have rarely occurred and it is only at 
considerable intervals that traces of them can be found. 

They were generally brought under statutes which 
did not in express terms include corporations, and lia- 
bility was so uncertain that few prosecutors were bold 
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enough to make the attempt, and when the attempt 
was made and succeeded the fines were generally so 
trifling as to excite little attention. 

I presume that it would be no exaggeration to say 
that in criminal cases the amount of fines imposed 
upon corporations during the past five years was 
greater than during the whole' previous history of 
Anglo-Saxon jurisprudence. 

To all intents and purposes we have a new criminal 
class. 

And we are face to face with the problem how we 
shall deal with these criminals which have no souls to 
save or bodies to be scourged. 

They cannot be hanged or placed in the electric 
chair or even consigned to solitary imprisonment. 
Evidently some milder form of punishment if any, 
must be adopted for corporate crimes. 

According to one view sometimes openly expressed, 
but oftener implied, corporations have no criminal in- 
tent, are not criminals, and should never be treated 
as such. It is said that corporate fines in most cases 
leave the real criminal unscathed and work rank in- 
justice to innocent stockholders. 

This view is maintained by some who are most 
earnest in the denunciation of corporate wrongdoing, 
but they advocate sterner remedies and maintain that 
the only true remedy for the crimes of corporations 
and corporate officials is to place those officials behind 
the bars. According to this view they must wear 
stripes; nothing else will satisfy the ends of justice or 
prevent other corporate crimes or satisfy the public 
desire to bring rich offenders to the bar of justice. 

According to this view if half a dozen millionaires 
could be sent to the . penitentiary for considerable 
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terms, the corporate conscience would be awakened 
and the popular longing for real justice would be ap- 
peased. But there is some reason to fear that if the 
millenium is to wait until the prisons are filled with 
millionaires it will be long postponed. 

According to another view the true remedy to pre- 
vent corporate misdeeds is the writ of injunction, now 
venerable with age, but just entering the arena of 
politics. Although this remedy has its enthusiastic 
admirers and its bitter enemies it will hardly suffice 
to enforce the rights of the state against great cor- 
porations for the obvious reason, if for no other, that 
it is generally invoked only after the crime is com- 
mitted. 

Another still more radical remedy has been advo- 
cated although not so much discussed, according to 
which the corporation itself should be imprisoned, 
that is so far as it is possible to imprison an intang- 
ible being. It is said that on conviction its property 
and revenues should be seized by the state; that no 
dividends should be paid on the stock and no interest 
on the bonds, and that when the corporation has thus 
expiated its crimes and served its sentence, its prop- 
erty should be restored to the stockholders and not 
before. But this is a proposal hardly likely to meet 
with much consideration. 

The forfeiture of franchises is so severe a remedy 
that it is seldom resorted to; this partial forfeiture 
would be open to the same objection and to many 
others. 

Indeed it is very doubtful whether there is any need 
of any radical departure from the present modes of 
enforcing the criminal law against this new criminal 



Digitized by VjOOQIC 



Address of Burr W. Jones 161 

class. It will suffice to enforce existing laws, or stat- 
utes which may hereafter be enacted. 

Nearly all statutes which impose fines upon cor- 
porations also make the corporate officials punishable 
by fine or imprisonment or both. 

Of course it may be confessed that hitherto it has 
seldom happened that high corporate officials have 
been summarily dealt with for their violation of the 
law, but this has been due not so much to defects in 
the statutes as to the inherent difficulty of enforcing 
them. 

For eighteen years the anti-trust law has threatened 
guilty officers of corporations with imprisonment. 
Orators in both political parties have been clamoring 
for their punishment. No doubt there have been 
many violations of the law, but I hear it constantly 
asserted that this statute has brought no trust mag- 
nate to a prison cell. 

It is often a long road from an indictment to the 
cell. A New York newspaper a few days ago gave an 
account of the fining of 23 Manilla wrapping paper 
companies $1,000 each for a violation of the trust law; 
only one official, the manager of the trust, had been 
indicted, but he had seen the coming storm and was 
safe in Europe. 

There is one class of corporations whose officials 
have often been brought to justice and placed behind 
the bars. Where a bank president or cashier em- 
bezzles the bank funds, and falsifies the books to con- 
ceal his frauds, neither the corporation nor the public 
indulges any sympathy for his purely greedy and sel- 
fish malfeasance. From the nature of the business it 
seldom happens that the bank itself as a corporation 
is accused of crime. 
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But with discouraging frequency its officials do yield 
to the temptations of avarice and generally it must 
be said, they sufiEer the bitter penalty. 

They are brought to justice because they are active 
participants in the crime and because the evidence 
can be found and they can be legally and fairly con- 
victed. 

In a recent memorable trial at Chicago it required 
several weeks to convict the Standard Oil Company of 
Indiana of illegally accepting rebates. This was true 
although by the rulings of the court the defendant 
was held presumed to know such facts as diligent in- 
quiry would have ascertained. If the attempt had 
been made to prosecute as individuals oflBcials of the 
defendant company, some proof of the scienter would 
have been indispensable and the attempt would prob- 
ably have failed. 

Quite recently a vice-president and a general mana- 
ger of the New York Central R. R. Co. were tried on an 
indictment for homicide seeking to hold them respon- 
sible for a fearful railroad disaster which had caused 
great sacrifice of human life. But they were acquitted, 
and this has been the general result in the rare in- 
stances in which such prosecutions have been at- 
tempted. 

If a disaster is caused by the mistake of some mere 
employe, it is seldom that any criminal liability can 
be imputed to a president or manager. 

Even if the accident is due to defective machinery 
or modes of construction the blame is far more likely 
to rest with subordinates than with the chief, since he 
cannot be an universal expert. 

In this class of cases the prosecution of subordinates 
has seldom resulted in conviction. Juries are loth to 
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convict of manslaughter a broken-hearted engineer or 
train dispatcher even though his momentary lapse of 
care may have caused a horrible sacrifice of human 
life. 

It is true that the statutes and the copimon law are 
sometimes inadequate to the punishment as criminals 
of those violating official duty. Where the president 
of a great insurance company contributed $50,000 of 
the money of stockholders to a political party, and 
was indicted for larceny, the New York court of ap- 
peals discharged the prisoner. The defendant escaped 
punishment as a felon but he did not escape the humil- 
iation of the charge. It might have been an extreme 
hardship if he as the first victim had been condemned 
as a felon for conduct of which so many others had 
been guilty, and escaped censure. 

But if the law is now inadequate it ought to be 
made adequate to punish as criminals those officers 
w^ho misappropriate the money of stockholders by 
using it for political purposes. It is an offense against 
good morals and common honesty too long tolerated, 
and most of us will agree that the expressed wish of 
both of the leading presidential candidates as to the 
publicity of campaign expenses should be embodied 
in statutory form. It would at least tend to strike 
down the system by which corporate officials misap- 
propriate trust funds and at the same time thwart the 
popular will. 

In the claim so often urged that the guilty officials 
should themselves bear the penalty of their wrong- 
doing we shall agree. But a remedy so difficult of en- 
forcement and so seldom successful should not stand 
alone. 

We must all concede that if a greedy and recreant 
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manager of a corporation violates the criminal law 
and thereby brings upon his corporation a heavy fine 
it works injustice to innocent and law abiding stock- 
holders. 

The burden is felt even more keenly, since it often 
happens that there is heavy civil as well as criminal 
liability. 

But it may be answered that this is a burden which 
stockholders to some extent can anticipate. At any 
rate they must be reconciled to it. 

Corporate agents sometimes insist upon swelling 
dividends by hugging the line very closely which sep- 
arates legality from illegality. In this foolish attempt 
they often transgress, and sometimes boldly cross far 
over the line into the territory of crime. 

In most instances from the nature of the case, the 
corporation and the stockholders must bear the pen- 
alty for the wrongs of their own disorderly agents. 
Of course if the fine levied on the corporation merely 
compels the disgorgement of illegal earnings, then 
even stockholders cannot complain. They are only 
handing back the spoil gathered by their over-zealous 
but unscrupulous servants. 

And when stockholders come to understand that 
their dividends depend upon the observance of the law 
there will be less demand for those high salaried cap- 
tains of industry who are skilled in ruining their com- 
petitors and defrauding the state by skillful evasions 
of the law. 

By slow growth the policy has become an established 
rule that there must be two remedies in the criminal 
law to prevent corporate wrong-doing; one against 
the corporation and one against its guilty agents. 

Thus only can the state protect itself against those 
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corporate offenses which cannot be adequately pun- 
ished, or adequately prevented on the civil side of the 
law. 

In our own state as in most states it has been the 
tendency of legislation at least until very recently to 
deal sparingly with corporations in the criminal stat- 
ute. The Granger legislation fell far short of public 
expectation in its immediate results, but led to the 
most far-reaching results in the fact that it blazed the 
way for governmental control of railways. 

In our Wisconsin statute there was a single clause 
imposing very mild penalties which made it criminal 
for corporations to charge greater rates than those 
prescribed by law. But although many agents were 
prosecuted under that statute, I am not aware that 
any criminal prosecutions were commenced against 
the railroads themselves. Indeed I have never known 
of any criminal prosecution of a corporation in this 
state. 

A radical change of policy was adopted in the Wis- 
consin rate law of 1905. By that statute both fines 
and penalties are imposed, and both the corporation 
and its officers and agents can be arraigned in the 
criminal court, and penalties as high as ten thousand 
dollars may be imposed for each offense. 

Again in the statutes of 1907 affecting railroads 
there was a marked tendency to treat violations of the 
statutes as crimes and various new crimes were 
created. 

If an inexperienced telegraph operator is employed, 
the company may be fined $1,000. If an employe is 
permitted to remain on duty more than sixteen con- 
secutive hours the same fine may be imposed. But if 
an operator is allowed to remain on duty more than 
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eight consecutive hours the punishment is not a fine 
hut a penalty of not less than $10,000 or more than 
$1,000 for each offense. 

In the public utility law discriminations are made 
criminal and fines of $1,000 may be imposed. Then 
there is a sweeping clause in which forfeitures rang- 
ing from $100 to $1,000 are imposed. 

The climax is reached in this act in the sections in 
which special privileges from public utilities to cam- 
paign committees are denounced and fines imposed, 
and by which there may be imprisonment in the state 
prison for five years. 

These statutes are typical of the change in legisla- 
tion which has taken place in other states. 

In many states for many years discrimination by 
public service corporations hati been declared unlaw- 
ful by mild statutes often undiscovered or unknown. 
In some states corporations might have been punished 
for the offense of extortion or they might have been 
sued for trifling forfeitures, but none of these remedies 
seemed to have any attractions for prosecutors or any 
terrors for offenders. 

Although it was in the state courts that the princi- 
ple was first established in this country that corpora- 
tions may be punished as criminals, it must be con- 
ceded that it is in the federal courts and in the federal 
statutes that the law-breaki tig corporations have really 
felt the terrors of violated law. 

When a corporation has been fined for more than 
$29,000,000 in a single action, when it is claimed that 
there ought to be a fine of $68,000,000 in another pend- 
ing suit, when various railroad companies are also 
being found guilty and enormous fines are threatened 
and in some cases actually imposed, it is clear that the 
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most conspicuous figures in the criminal courts at this 
time are these artificial soulless persons, a class of 
persons whose records in the criminal courts had been 
almost spotless for hundreds of years. 

These federal statutes, the Interstate Commerce Act, 
the Anti-Trust statute and other statutes directed 
against corporations bristle with fines and penalties 
ranging in amount from $100 to $20,000 for each 
offense. Under these statutes it is true that corpora- 
tions cannot be sent to the penitentiary but oflBcials 
and agents can be, and the corporation may be fined. 
As in the case of so many other federal statutes, the 
intent of the wrong-doer is of little consequence — if 
he has done the prohibited act. But even under some 
of these stern federal statutes corporate wrong-doers 
long defied the statutes with singular impunity. 

The Anti-Trust Act was passed eighteen years ago. 
Under that act both officers and corporations could 
have been fined $5,000 for every violation. But 
although the statute has been honored far more in the 
breach than in the observance, the fines under it have 
been few indeed and only recently imposed. 

It is the provisions of the Inter-State Commerce 
Act and its amendments which have compelled gray- 
haired, dignified corporation lawyers to return to the 
study of their long forgotten criminal law. 

But for about sixteen years even this statute inspired 
little terror in the corporate heart. It was not until 
1903 that a corporation could be fined a cent for vio- 
lation of the law. It was a rude change from such a 
state of blissful immunity to the situation where a fine 
of $20,000 may be imposed for each offense and where 
the fines may mount into the millions in a single case. 

There is no doubt a long list of offenses of which 
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corporations have for many years been guilty, for 
some of which under existing statutes they might have 
been arraigned and punished. They have paid and 
received unlav^ful rebates. They have wrongfully 
and feecretly misappropriated the funds of stockhold- 
ers in contributions to political campaign funds. They 
have bestowed pecuniary rewards and favors upon 
officials to secure maladministration of the laws. 
They have maintained corrupt lobbies to secure or 
prevent legislation. 

Often in open defiance of the laws the officers of 
corporations have so manipulated their stocks and 
bonds as to defraud innocent stockholders and betray 
trusting investors. They have conspired to prevent 
competition in producing the necessities of life, and 
to prevent their sale, except at oppressive prices, and 
thereby have helped to oppress the weak and to pro- 
duce these swollen fortunes of which we hear so much. 

It is indeed one of the marvels of the century that 
these wrongs have so long been condoned and that the 
heavy arm of the criminal law has not long ago fallen 
upon these malefactors. But there were reasons for 
these delays. 

It must not be overlooked that our industrial sys- 
tem has been largely based upon the theory that fav- 
ors and subsidies to special classes were not obnoxious 
or offensive so long as they were judiciously bestowed. 
Whole communities often tolerated rebates in favor 
of this industry or that, provided the industry was 
thus encouraged and the population of the community 
was increased. 

Cities eager for new railways were not critical of 
modes by which the helpful legislation was brought 
about, or by which watered stock was set afloat. 
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So long as a considerable part of the community 
fancied themselves benefitted by free passes, rebates, 
and other preference and discriminations both from 
corporations and the federal government, they were 
not inclined to condemn too bitterly the practices 
now under the ban, and thus it was only after long 
continued abuses and no little agitation that the wel- 
come compliments and favors of a few years ago have 
become the flagrant crimes of to-day. 

There is general acquiescence in the view that with- 
in their respective spheres the federal and state gov- 
ernments must regulate these old-time abuses. 

We have seen that in this corporate control by the 
state it must sometimes use its strongest weapon, the 
criminal law. No doubt the weapon will sometimes 
be too harshly used. There will be crude legislation 
in which there will be a strange confusion of fines and 
forfeitures, and in which the fines will be entirely dis- 
proportionate to the offense. It is possible that in 
the beginning harsh legislation and a stern interpre- 
tation of the statutes by the courts will frighten cap- 
ital and discourage enterprises involving large outlays 
of money. 

When stockholders fear that by the mistake or even 
the cupidity of some official or subordinate, fines may 
be levied in a single case exceeding their whole capi- 
tal stock, they are likely to pause before venturing 
very deeply into corporate enterprises. In several 
states the attempt has been made to impose fines in 
such a manner and of such a character that the 
offenders would not dare to appeal to the federal 
courts for relief. 

The decision of the supreme court of the United 
States that these statutes were void as a denial of due 

12 



Digitized by VjOOQIC 



170 Wisconsin State Bar Association 

process of law, was not unexpected, and very well 
illustrates the folly of attempting to remedy abuses 
by hysterical legislation or by a return to the medieval 
theory that crime is best suppressed by innumerable 
penal statutes and by excessive or inhuman punish- 
ments. 

But to those interested in corporations there will 
be some compensation for the losses they may suffer 
by r^ason of the new perils which attend infraction of 
the laws. Directors and other officials will study more 
carefully their responsibilities to stockholders, and 
also their responsibilities to the state. Perhaps there 
will be less high finance and more conservation 
in corporate affairs. There will be less division of 
great prizes, fewer stock dividends, but more certain- 
ty of moderate but safe returns. If extreme meas- 
ures are adopted which cripple great corporate enter- 
prises the reaction in public sentiment wrll follow as 
surely as the day follows the night. We cannot look 
to individual effort for the great undertakings on 
which our industrial progress must depend. These 
undertakings, corporations must initiate and must 
carry through. But like natural persons they must 
obey the law of the land or suffer the bitter penalty 
of disobedience. 
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LUTHER S, DIXON 



BY JUDGE CHESTER A. FOWLER 



In the published report of the proceedings of this 
Association for the year 1900 is a biographical sketch 
of Luther S. Dixon occupying something like a half 
page of the volume. This appears to be all that the 
Association, as such, has heretofore done in recogni- 
tion of the worth of Judge Dixon, who taking all 
things into consideration, was perhaps the best judge 
who ever adorned the bench of this state. 

Our president, thinking that something further was 
due from the Association by way of expressing its ap- 
preciation of Judge Dixon, especially as addresses 
upon some of his contemporaries have quite recently 
been delivered before the Association, asked me to 
present at this meeting a fuller and more detailed 
sketch of him and his work as a judge and a lawyer 
than the one referred to. This much I consented to 
do, but disclaim any attempt to add anything of value 
or interest to what is already accessible upon the sub- 
ject, and much better expressed than I can hope to 
express it. 

Luther S. Dixon was born near Burlington, Vermont, 
in 1825. His boyhood and youth were spent upon his 
father's farm. After going through the common 
school and receiving some instruction at local acad- 
amies he attended for a tim6 the Norwich Military 
Academy, then and now, or until recently at least, a 
most excellent educational institution. He there re- 
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ceived most thorough training, both mental and phy- 
sical. He took high rank as a student, and became 
especially proficient in Latin. The discipline here 
received was supplemented by considerable ex- 
perience as a teacher in the public schools. He 
read law with the Hon. Luke P. Poland, a lawyer of 
ability and high standing, afterwards judge of the 
supreme court of Vermont and a United States Repre- 
sentative and Senator from that state. Dixon was 
admitted to the bar in 1850, and soon after, at the 
age of twenty-five, located for the practice of his pro- 
fession at Portage, this state, his name being entered 
on the attorney's roll of Columbia county as of March 
17th, 1851. 

Portage was then a thriving and promising frontier 
town. It was quite widely known through occupy- 
ing the site of old Fort Winnebago. Being at ''the 
portage" between the Fox and Wisconsin rivers, a canal 
had just been constructed connecting the two rivers 
and establishing a water-way from the Mississippi 
Valley through the great lakes to the Atlantic ocean. 
In those days of steamboat transportation the little 
city bid fair to become a port of entry. It was then 
the headquarters of the old "pinery" trade. With 
the outfitting of lumbermen, the supplying of camps 
and the trade of rivermen, the town was full of busi- 
ness and life. It had attracted a bar of eminence. I 
have been told by many members of the old bar of 
the state not resident of Portage that in the old days 
the Portage bar was considered as one of the very best 
in the state. 

These matters no doubt had their influence in at- 
tracting young Dixon. He was not long in making 
friends and securing a foothold in his profession. At 
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the September term of the circuit court after his ad- 
mission I find him appearing to some extent. From 
that time on his appearances become more and more 
numerous, and in three or four years he was occupy- 
ing a leading position at the local bar. His splendid 
personal appearance and attractive manners would 
have made it easy for a man of ordinary ability to 
establish himself. While dignified and stately in his 
demeanor and bearing and somewhat reserved in his 
manner and in general intercourse, he was approach- 
able and companionable, and sociable, thoroughly 
likeable and of winning personality in every way. 
These qualities, added to his abilities, made his prog- 
ress rapid. The year after locating at Portage he was 
elected district attorney, and two years later re- 
elected. 

Dixon did not in the days of his early practice 
prosecute the study of the law with remarkable in- 
dustry. The cases he had he prepared thoroughly 
and well, but it was only in connection with these 
cases and along lines of general public interest that 
he read much law. He took no part in the discussion 
of the public questions of the time. He was no 
politician. While he at first aflBliated with and was 
elected to office as a member of the democratic party, 
he quite as often sided during the early fifties, when 
he expressed himself at all, against his party as with 
it upon the burning questions of the day, and it was 
not long before his democracy came to be rated as 
questionable, and he gradually came to be considered 
a republican after the formation of that party. In a 
year or so Dixon associated with him in practice 
(juy C. Prentiss, whom he had known in Vermont and 
who followed him from that state, and later Emmons 
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Taylor, also from Vermont, who succeeded to his 
practice on his going upon the bench. His practice 
seems to have been entirely local. He was more com- 
monly than anyone else the associate and advisor of 
the attorneys younger in the practice, whom he al- 
ways received with cordiality and upon terms of per- 
fect equality and treated with unfailing courtesy and 
kindness. He came finally to be retained locally on 
one side or the other of nearly or quite all cases of 
any importance. A few of these were of a nature to 
give him some considerable local prominence, notably 
one or two cases of contested election, and a murder 
case which he ably prosecuted against two eminent 
attorneys from away. His supreme court practice 
was not extensive. I find him or his firm named. as 
counsel in eight cases from the 1st to the 5th Wiscon- 
sin Reports. In all of these but two, however, he 
appears on the winning side. Only one of these cases 
appears to have involved any question of importance; 
this lays down the rule as to estates in entirety. 
Dixon was not considered particularly strong as a jury 
lawyer, although he could state his case to a jury or 
court with clearness and precision, or present an or- 
derly and logical argument. He seems not to have 
been strongly litigious. In no case in the supreme 
court does he appear for the appealing party. It was 
as he said of his former partner, Emmons Taylor, upon 
the latter's death, "in his capacity of counsel, in his 
office, where every lawyer is a judge, and where in 
matters not litigated, vastly exceeding those which 
are, he decides all questions," that he was at his best. 
Here, as he again says of Mr. Taylor, whose conduct as 
a lawyer was largely influenced by his early association 
with Judge Dixon and whose eminent and worthy 
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career as such was largely due to emulation, of his ex- 
ample, "his learning, his ability, his truth and integrity 
were invaluable. How many lawsuits has he not saved, 
how much litigation, strife and bitterness, and useless 
expense, by his prudent and sagacious advice. He 
was always a pacificator, when pacification was proper 
and possible. He knew nothing about that art vicious 
in itsielf and disgraceful in those who practice it, which 
fosters and foments useless litigation." It was because 
Dixon held and put in practice these views, that he 
was so highly and universally esteemed at his old 
home. His extreme popularity here is perhaps 
attested by the fact that w^hile he was elected to the 
office of district attorney as a Democrat, his successor, 
who was a Republican, was elected by a majority 
greater than the entire vote of his opponent. It was 
of course a time of great political changes, when the 
Whig party was breaking up and re-alignment of Demo- 
crats was taking place, but Dixon's local populartiy 
in the days before he was judge, is sufficiently attested 
by men still living who knew of it personally. This 
popularity was of the kind that springs from respect 
and esteem. Dixon was not the sort of a man with 
whom people generally are familiar. He did not cul- 
tivate acquaintance, and had comparatively few inti- 
mates. 

Once after locating at Portage Dixon took a trip to 
Minnesota with a view of bettering his situation, but 
finding nothing more attractive he returned to his 
friends at Portage and settled down with the expecta- 
tion of passing his days in the practice of his pro- 
fession among them. He built the first brick resi- 
dence in the city, which still stands, although enlarged 
and remodeled since he left it. He took his place in 
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the social and civic life of the place, doing his part in 
both. He was the alderman from his ward the year 
before he went upon the circuit bench, and some of 
the old residents still remember Mrs. Dixon's first 
appearance at a ball, with her husband, soon after he 
brought her from his old home in Vermont as his 
bride. The friends he made at Portage remained dear 
to him, as he did to them, to the last days of his life. 
In a letter read at memorial exercises in honor of 
Emmons Taylor, whom I have before referred to, he 
speaks of some of these friends in terms of deepest 
and most sincere affection. 

1 doubt if Dixon ever entertained for any other man 
such strong and tender affection as he felt for Mr. 
Taylor. Of him Dixon said: "His social qualities, I 
may safely say, were more pleasing and attractive 
than those of any person I have ever met.'' He also 
refers to "the many hours he had listened" to the read- 
ings to him of this friend from poetry and fiction, and 
to him as "agreeable in all his intercourse, fond of 
anecdote and appreciating humor" — words which ap- 
ply with equal force to Dixon himself. Dixon enjoyed 
the society of this friend as long as he lived as he did 
that of no one else, and at his grave mingled his tears 
with those of the immediate family. This is of course 
of no importance except as it may show the inherent 
tenderness, simplicity and faithfulness of Judge Dix- 
on's nature, and the warmth and depth and lasting 
tenure of his affections, and serve to explain the con- 
tentment with early conditions that might otherwise 
seem strange. 

With his surroundings and associates in the frontier 
community where he lived, and such practice and pro- 
fessional employment as they brought him, Dixon 
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was content. He had no desire or thought of judicial 
position, so far as any of his friends ever knew. His 
appointment to the circuit bench was entirely un- 
sought, and came as a surprise to himself and friends. 
He did not at once accept and it was thought he 
might decline. A meeting of the local bar was held 
and resolutions were passed strongly urging his ac- 
ceptance. 

Though while at practice Dixon became recognized 
where known as a lawyer of more than ordinary abil- 
ity the exceptional mental powers and qualities that 
he afterwards displayed upon the supreme bench were 
hardly suspected by his most intimate friends, and 
upon his appointment as circuit judge those who best 
knew him hardly anticipated that he would measure 
up to the high standard of excellence with which he 
immediately began to administer that oflSce. He was 
appointed by Gov. Randall in 1858 judge of the ninth 
judicial circuit, to succeed Judge Collins, who had re- 
signed to resume practice. The circuit then embraced 
the counties of Jefferson, Dane, Sauk and Columbia, 
and the bar was one of great ability and rather criti- 
cal. Judge Dixon discharged the diflScult duties 
of a trial judge to the entire satisfaction of that bar. 
Though he went upon the bench at the age of 32 years, 
and after an experience of only seven years' practice, 
and that not varied or extensive, to read what has 
been said of Judge Dixon as a circuit judge, — of the 
commanding presence and quiet dignity, the frankness 
and unaffected simplicity, the unvarying courtesy and 
kindly ways, the serene and even temper, the patient 
attentiveness, the calm deliberation, the self-evident 
fairness and singleness and integrity of purpose, the 
equal and just consideration, the open and unbiassed 
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mind, the strong common sense, sound judgment and 
wise discretion, the resolute, orderly and eflBcient 
method, with which he presided over and transacted 
the business of his court, all which are vouched for 
with singular unanimity by those who knew and ap- 
peared before him as a trial judge — makes most of us 
in the position today seem, to ourselves, at least, small 
and weak indeed, and our shortcomings all but appall- 
ing. Notwithstanding the great satisfaction which his 
service gave. Judge Dixon had declined to stand for re- 
flection, and contemplated resuming his practice at 
Portage, doubtless because of the small salary then 
attaching to the office, but before the expiration of 
the term for which he was appointed the death of 
Chief Justice Whiton left vacant the chief justiceship 
of the supreme court, and Governor Randall appointed 
Dixon to this position. Though the eminent success 
of Judge Dixon on the circuit bench in a measure dis- 
armed the critics, the appointment met with much 
objection on account of Dixon's lack of age and exper- 
ience, more especially as the other members of the 
court. Judges Cole and Paine, the latter of whom had 
just been elected after the hottest judicial campaign 
ever held in this state upon the purely political issue 
of the supremacy of the state over the federal court 
in determining as to the constitutionality of the fugit- 
ive slave law and preventing its enforcement, were 
both young men, and it was felt that the restraining 
and conservative influence of age and experience was 
needed as a check upon the court. But Gov. Randall 
as a lawyer, knew his man — though he perhaps 
"builded better than he knew" — and made the ap- 
pointment in spite of the opposition. 
The wisdom of the appointment soon became man- 
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if est. Dixon's judicial honesty and fearlessness were 
early evidenced in a decision running counter to the 
interests of a large and powerful body of the citizens 
of the state. Farm mortgages had been numerously 
given, often induced by fraudulent representations, in 
aid of the construction of railroads, some of which 
had never been built. Ruin and bankruptcy threat- 
ened whole communities, and these conditions were 
wide spread. The entire farming community was de- 
manding that these mortgages be held invalid. But 
notwithstanding the great clamor and regardless of 
threats of punishment at the polls, the court, in an 
opinion by Dixon, held such mortgages valid in the 
hands of bona fide purchasers. His sturdy independ- 
ence and unswerving adherence to his convictions 
were even more markedly shown a little later in the 
celebrated Booth case. Glover, a negro, had been ar- 
rested as a fugitive slave and thrown in jail under 
process of the federal court. While so held he had 
been rescued by a mob and Sherman M. Booth had 
been arrested and held by a United States commis- 
sioner to appearance before the federal court to ans- 
wer to a criminal charge under a provision of the 
fugitive slave law of "aiding and abetting" Glover's 
escape. Judge Smith of the state supreme court had 
issued a writ of habeas corpus, and upon its return had 
discharged Booth on the ground that the fugitive slave 
law was unconstitutional. This ruling had been sus- 
tained upon review by the whole court. Later Booth 
had been indicted by the federal grand jury on the 
same charge and tried, convicted and sentenced to fine 
and imprisonment by the federal court, and the state 
supreme court had again discharged him upon a writ 
of habeas corpus. These habeas corpus proceedings had 
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been carried to the supreme court of the United 
States. In the first, return to the writ of error had 
been made by the clerk under direction of Judge 
Whiton, but in the second, upon the service of the 
writ the court had denied the power of the supreme 
court of the United States to review its decision, and 
had directed the clerk to make no return. The fed- 
eral supreme court had assumed jurisdiction of the 
second case upon a mere unauthenticated copy of the 
record and passed upon the two cases together. It 
had held that the fugitive slave law was constitutional 
and that the state court had no authority to issue the 
writ of habeas corpus, and had sent its reraittur with 
mandate to the state court to reverse its decision and 
return Booth to federal custody. The United States 
district attorney moved the state court for leave to 
file this remittur with the clerk. Judge Paine having 
been of counsel for Booth in the case declined to act 
upon the motion. Judge Cole and Judge Dixon not 
agreeing an order was entered in open court, without 
comment, merely denying the motion. Judge CoJe 
filed no opinion. Judge Dixon however, impelled by 
his honesty and sense of duty, filed an elaborate opin- 
ion setting forth the reasons why the mandate should 
be filed and acknowledging the right of appeal to the 
federal supreme court and the binding force of its 
ruling. It was not necessary for Judge Dixon to file 
this opinion. Had he remained silent the matter 
might have been little noticed, as the district attor- 
ney's motion had been merely formal and no argument 
was made or brief filed. But Judge Dixon's inate hon- 
esty and moral fibre and courage were such that he 
must put himself on record and make known his op- 
position to the views and attitude of the court of which 
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he was a member, although such course could only 
result, in the temper of the times, in bringing down 
upon him a storm of indignation that must in all 
probability cause his defeat at the approaching elec- 
tion. Judge Crawford's dissent from the position of 
Judges Whiton and Smith in the case originally had 
resulted in his defeat, and Dixon had no reason to ex- 
pect to escape from the punishment visited by the 
people upon Crawford. During all the time of the 
pendency of the Booth case the people were at fever 
heat over the questions involved. Meeting after 
meeting had been held endorsing and lauding the ac- 
tion of the state court and calling upon the legislature 
for enactments to prevent the enforcement within the 
state of the fugitive slave law. The legislature had 
responded with an act relating to the writ of habeas 
corpus in cases of persons claimed as fugitive slaves, 
conferring the right of trial by jury upon such persons 
making it the duty of district attorneys to use all 
lawful means to "protect, defend and procure the re- 
lease" of every such person, authorizing the imposition 
of a fine of $1000 for representing any free person to 
be a slave and declaring that judgments recovered for 
disobedience of the terms of the fugitive slave law 
should not constitute liens. Later a joint resolution 
was passed declaring the assumption of jurisdiction by 
the federal supreme court of the Booth case to be 
'^without authority and void and of no force." As 
stated, Judge Paine, who had been Booth's counsel, 
had been triumphantly elected to the supreme court 
upon the issue of upholding the state as against the 
federal authority. "States' Rights and Byron Paine" 
had been the shiboleth of the campaign. The conflict 
between state and federal authority had attracted at- 
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tention throughout the nation. Charles Sumner had 
publicly gloried in the people of Wisconsin, who, he 
quoted, **knew their rights, and knowing, dare main- 
tain." The people of the state were in a mood to go 
any length in opposition to federal authority in any- 
thing pertaining to the hated fugitive slave law. 
Shortly after the filing by iudge Dixon of the opinion 
referred to, on the court's ignoring the mandate of the 
federal supreme court. Booth was re-arrested for en- 
forcement of the original sentence of the federal 
court. Application was again made to the state su- 
preme court for a writ of habeas corpus, sls Judge Paine 
declined to act and Cole and Dixon were still divided in 
opinion the application was necessarily denied. The 
denunciation and rebuke that followed these acts of 
Judge Dixon both from the press of the state and 
individuals nearly accomplished his retirement. Op- 
position in the Republican convention, headed by Carl 
Schurz, resulted in defeating him for nomination, al- 
though a determined struggle was made in the con- 
vention by Timothy 0. Howe and others in his behalf. 
But Judge Dixon was called out as an independent 
candidate. The campaign was bitter and acrimonious. 
A feature of it was a speech by ex- judge Smith in 
support of the position of the state supreme court and 
a reply by ex- judge Howe. To the honor of the state 
Dixon was elected, but by a plurality of only 400 in a 
vote of about 113,000. The position and reasoning of 
Judge Dixon in the Booth case eventually commended 
itself to the sober judgment and common sense of the 
people, as it had to the great majority of the bar from 
the first, and his action firmly established his reputa- 
tion as an able, upright and trustworthy judge. 
It is hardly within the limits of this paper to go 
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with any particularity into the work of judge Dixon 
as a member of the supreme court, nor have I had 
time since requested to prepare it for such study of 
the subject as would be necessary to enable me to 
present anything of interest or value. He was the 
guiding hand and master mind and spirit of that 
court for fifteen years during the most important 
period of its history and that of the state, when 
the ground-work of the constitutional law and the 
public policies and the principles of the legal pro- 
cedure of the state were being laid for all time. 
On its bench he displayed a most comprehensive 
mental grasp, great powers of analysis and discrim- 
ination, sound and impartial judgment, admir- 
able judicial temper, absolute freedom from partisan- 
ship and pride of opinion, independence and fearless- 
ness, perfect integrity, firmness and judicial constancy, 
and a high sense of, and a devotion to duty. If to be- 
gin with the knowledge of the law was not great, his 
retentive and accurate memory, his industry and 
painstaking research, and his great power of assimi- 
lating knowlege, eventually made him most profound 
and learned in the law. And he was not less able and 
skilled in exposition and application of the law than 
he was learned in it. He knew and expressed the law 
as few lawyers and few judges know or are able to 
express it. A legal proposition stated by him may 
safely be taken as it stands; one may be sure of its 
accuracy and precision and sure that the expression 
of it cannot be improved upon. His opinions are 
models of clear and logical reasoning, and concise 
and vigorous statement. They are enriched by a 
wealth of illustration, and possess a simplicity and 
a beauty and a strength of diction seldom equalled, 

13 



Digitized by VjOOQIC 



186 Wisconsin State Bar Association 

As said by Judge Dyer, "His judgments are among the 
jewels of our jurisprudence." They present an unva- 
rying excellence in these respects that has perhaps 
never been exceeded, if ever equalled. It is largely 
due to Judge Dixon's opinions that the decisions of 
our court first became so authoritative and highly es- 
teemed by the bench and bar of other states. There 
have been judges of more brilliant intellect; one or 
two perhaps on our owm court; but men of better 
judicial quality of mind, or better judges, never oc- 
cupied the bench. Judge Dixon came to be recognized 
throughout the country as one of the foremost judges 
of the day. President Grant contemplated appointing 
him Chief Justice of the supreme court of the United 
States, and had Dixon been anything of a politician 
he doubtless would have received the appointment. 
But minor considerations of a political nature turned 
the scale in favor of Chief Justice Waite, to the great 
loss, as I believe, of the jurisprudence of the United 
States. 

Dixon was so eminent and so useful as a judge that 
it is to be regretted that he did not serve longer in 
that capacity. But it is, on the other hand, a matter 
of congratulation that he remained upon the bench 
as long as he did. He much desired during the civil 
war to go into the military service, in the field, for 
which his military bearing, training and spirit, pecul- 
iarly fitted him, and tendered his resignation to Gov- 
ernor Randall, but withdrew it upon the earnest 
solicitation of the governor, who considered and urged 
upon him that he was needed upon the court, and 
that his services there would be more valuable than 
they could be in the army. 

Judge Dixon resigned from the supreme court to 



Digitized by VjOOQIC 



Address of Chester A. Fowler 187 

re-enter upon the practice of his profession in 1874, 
when at the height of his mental powers. He located 
at Milwaukee and soon acquired a large and lucrative 
practice. One of his first retainers was by the state, 
to aid in upholding the "Potter Law," which was at- 
tacked in the federal court at the suit of non-resident 
railroad stockholders, as well as carried by the state 
officials into the state court. The federal trial court, 
as well as the federal supreme court on appeal, in 
deciding the case before them followed quite closely 
Dixon's exposition of the law. According to rumor 
Judge Davis at once declared to his brothers on going 
into consultation that "Dixon has told us the law of 
this case." By this decision and that of the state 
court, handed down in a most able opinion by Chief 
Justice Ryan, the right of a state through its legisla- 
to exercise reasonable control over public service cor- 
porations, in the matter of rates as in other respects, 
became the settled law of the land. Dixon was after- 
wards of counsel for the government in the celebrated 
"whiskey fraud" cases. This is I belie\fe, all the work 
in behalf of the public done by Dixon during his prac- 
tice, although he was always more or less in the public 
mind. He could have had any political oflBce in the gift 
of the people of the state. He was voted for for United 
States senator upon the death of Mathew H. Carpen- 
ter, and would have been elected had he not abso- 
lutely and peremptorily declined. To all suggestions 
of political preferment he answered that he could 
not afford it. He prefered the more congenial and 
remunerative work in the ranks of his profession. 

Conduct for the Santa Fe R'y Co. of litigation with 
the Denver & Rio Grande over the possession of the 
Arkansas Pass took Dixon frequently to Colorado, 
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and finding the climate of that state better for his 
health he established an office in Denver in 1881, and 
there built up a large practice. He gradually disen- 
gaged himself from his Wisconsin practice, and he 
devoted the most of his time for the rest of his life to 
the business of the Denver ofiice, although his family 
remained in Milwaukee and he always claimed Wis- 
consin as his residence. Dixon did not attain the 
eminence as a practitioner that he did as a judge. As 
an advocate he did not ordinarily greatly excel, 
though on occasion, when in a great cause and con- 
scious of its strength, he fully rose to the requirements 
of the situation and displayed great force, skill in ad- 
vocacy and argumentative powers of a high order. It 
was in research and investigation that he w^as most 
eflBcient, and it was this line of work that he most 
enjoyed. I remember several years ago having 
occasion to look up the question for a village 
on the Fox river as to where the obligation 
rested to construct a bridge over the government 
canal where the existing bridge had been rendered 
useless through enlargement of the works. It oc- 
curred to me that the city of Portage, through a sim- 
ilar situation, might have had the question investi- 
gated at some time, and I found on inquiry that the 
city had procured an opinion upon the subject from 
Judge Dixon when he was in practice in Milwaukee. 
After finding this opinion further research or consid- 
eration on my part was unnecessary. The whole sub- 
ject, involving numerous acts of the legislature and 
of congress, and several successive possessions and 
grants and the usages under them, was covered in a 
manner that left nothing further to be said or dis- 
covered, The opinion was as well considered, care- 
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fully prepared and well expressed as one of Dixon's 
opinions from the bench, and I am informed that such 
thoroughness and care' were habitual with him in the 
giving of professional advice. 

Judge Dixon died at his home at Milwaukee on 
December 6th, 1891, while stopping off on his return 
from Washington after an attendance of several 
weeks upon the supreme court of the United 
States. Higher praise has seldom been rendered 
to any man than was given to Judge Dixon by 
his brothers on the bench and at the bar at me- 
morial services in his honor in the supreme court 
in the latter part of the month of his death, and 
through the memorial presented, as well as through 
the numerous addresses and the response of the vener- 
able Chief Justice Cole, who had served with him dur- 
ing the whole of his term upon the supreme bench, 
there runs a sincerity and depth of feeling unusual 
even upon such occasions. The report of these proceed- 
ings, contained in volume 81 of the Wisconsin Reports, 
gives a much better estimate and idea of Judge Dixon's 
work and worth than I have been able to express. Judge 
Dixon's brothers of the Denver bar eulogized him in 
equally high terms. One can not read these estimates of 
his character and professional work and achievements 
without being impressed with the thought that Judge 
Dixon was one of the truly great men of his time. He 
was greatest as a judge; but he was great as a lawyer 
and great as a man, great in intellect, in manliness 
and manhood, in honesty and honor. He would have 
adorned any walk of life or any station. He much 
resembled, as a judge and in quality of mind and 
dominant characteristics, the great chief justice, John 
Marshall, whose greater fame is due to greater oppor- 
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tunities rather than greater abilities or greater worth, 
and who did not himself more nearly approach the 
ideal of a perfect judge. No judge or lawyer in all 
the history of the state is more deserving of the 
eulogy, or more worthy of the emulation of both 
bench and bar, than Luther S. Dixon. 
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A GREAT JUDICIAL CHARACTER, 
ROGER BROOKE TANEY 



BY CHARLES NOBLE GREGORY 



The history of the judiciary of a country ough to be 
as instructive as that of its sovereign or its soldiers, 
and yet it is slighted by the ordinary chronicler who 
finds the back stair gossip of the palace or the blare 
and jingle of the camp more engaging to his pen than 
the sober story of the high but sometimes frigid de- 
velopment of justice and its administration. For us 
American lawyers in one hundred and thirty-two years 
of national existence, its course is illustrated and its 
needs and achievements pef.-:onified in the seven men 
who have held and administered the great office of 
chief justice of the supreme court of the United States, 
omitting those titular holders of the office who took 
no substantial part in its administration, like Rutlege 
who failed of confirmation on account of loss of reason 
which was deemed to incapacitate him. 

First in the honorable procession comes John Jay of 
New York, of Huguenot blood, who at thirty years of 
age was serving the revolutionists as a member of the 
committee of correspondence with the European 
friends of American liberty, especially in the negotia- 
tions with France; later, resigning from the Conti- 
nental congress to serve in that of his province of 
New York. He was two years minister to Spain. 
With Franklin and Adams later he successfully nego- 
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tiated peace with Great Britain. Five years he was 
secretary of foreign affairs and then was appointed by 
Washington the first chief justice of the supreme 
court of the United States in 1789. Three years later 
he was sent as our representative to England and ne- 
gotiated the unpopular Jay treaty. He retired from 
the chief justiceship to accept the governorship of 
New York, a second time preferring local to national 
service and honor, held that office six years, and, de- 
clining a second appointment to the chief justiceship 
offered by Adams, he withdrew from public life to his 
ancestral estate, and for twenty-tive years devoted 
himself to good works, long serving as president of 
the society for promoting the emancipation of slaves, 
and accomplishing that great good in the state of New 
York. 

Jay was an extreme federalist, and in a letter to 
Washington, just prior to the constitutional conven- 
tion, as to the powers to be granted to the national 
government wrote, ''1 think the more the better; the 
states retaining only so much as may be necessary for 
domestic purposes, and all their principal officers, civil 
and military, being commissioned and removable by 
the national government," a sentiment which did not 
dominate the convention, but might not be displeas- 
ing to the present chief executive. 

The next of the chief justices was Oliver Ellsworth, 
a lawyer of Hartford,- Connecticut, a delegate to the 
convention which framed our constitution and a leader 
in the Connecticut convention which ratified it; then 
the federal leader in the senate of the United States, 
chairman of the committee for organizing the federal 
judiciary, and draftsman of the measure which 
was adopted. In 1796 Washington appointed him 



Digitized by VjOOQIC 



Address of Charles Noble Gregory 195 

Jay's successor as chief justice, but after short service 
he resigned and returned to Connecticut to serve in 
her state council until his death. 

Then came John Marshall of Virginia, our great 
constructive jurist, marching to his great place through 
service in the army of the revolution, through the 
legislative and constitutional conventions of Virginia 
through service as envoy to France, through the fed- 
eral house of representatives and the secretaryships of 
war and of state. In 1801 Adams nominated him 
chief justice and the senate confirmed the nomination 
without one dissent. For thirty-four years he presided 
over the court with great and reasonable wisdom, 
molding the new constitution so as to make govern- 
ment feasible and finding by implication all necessary 
powers in that fundamental document. In 1835 full 
of years and honors he died, and was laid by his dear 
wife in the old burying ground at Richmond under 
that gray stone recalled by some of us which bears 
only his name and date and which needs no other 
epitaph and could record no higher eulogy. 

Andrew Jackson was in the second term of his ad- 
ministration which had not been particularly placid. 
Marshall's death occurred at Philadelphia July 6, 1835, 
and on December 28, Jackson sent to the senate the 
nomination of Roger B. Taney to be his successor. 

It is the career of that eminent man who continued 
to preside over our highest court until his death Octo- 
ber 12, 1864, a period almost as extended as that of 
Marshall and involving the term of the acute agitation 
against slavery and the larger part of the civil war, 
which I wish to review somewhat more fully, thinking 
that the bearing of at least one of his judicial decisions 
upon the affairs of this state of Wisconsin, and inci- 
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dents now historic in the city of Milwaukee, lends 
especial interest to his name in this community. 

Roger Brooke Taney was born March 17, 1777, in 
Calvert County, Maryland. His father, Michael Taney 
was a planter and slave owner of a good estate. The 
family was of the Roman Catholic faith, and, as under 
the severe English penal laws then of force in Mary- 
land, persons of that faith were prohibited from teach- 
ing school, and as in the Protestant schools the Roman 
Catholic children found their religion assailed and 
themselves humiliated and insulted, according to the 
custom of the well to do, Michael Taney was educated 
at the English Jesuit college at St. Omer in France 
and at Bruges. Michael married a daughter of Roger 
Brooke, a large landowner, a good and gentle woman 
but of little education, who always interceded for the 
slaves and sought to relieve all distress, and her son 
writing in extreme age said, '*! remember and feel the 
effect of her teaching to this hour.'' One of the 
blessed fruits of the revolution was that it removed 
the unjust restrictions upon education on account of 
religious belief, and the new constitution of Maryland 
put all professing Christians on an equal footing. But 
the nearest school was kept in a log cabin three miles 
away, and assumed only to teach three elementary 
subjects, and arithmetic no further than to the rule 
of three. 

Thither at the age of eight the lad was sent, walk- 
ing to and fro in fine and staying home in bad weather. 

The only books the teacher had ever read were 
Dillworth's spelling book and the Bible. In due course 
Roger was advanced to a little grammar school ten 
miles away, where the tw^enty pupils boarded in the 
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house of a Scotch master who presently became 
demented and drowned himself. 

Then private tutors during three years prepared 
him for college and when a little over fifteen he en- 
tered Dickinson College, Carlisle. It was a serious 
journey for those days. He embarked on a schooner 
in the river Patuxent and was delayed by unfavorable 
winds a week, and when he arrived at Baltimore, as 
there was no stage to Carlisle, he had to wait for a re- 
turning wagon, but finally at the end of two weeks he 
reached his destination. The students had to take in 
specie money to pay thier expenses till their return. 
At Carlisle he took his bachelor's degree in Arts in 
1795, having spent much of his time, according to the 
approved custom of the day, in copying compendiums 
of the various sciences in the form of questions and 
answers. The vice-principal had written a ryhming 
geograpy of which he was vain, which all were com- 
pelled to buy and commit to memory, but the vice- 
principal does not seem to have commanded the 
regard of his students thereby. 

Taney's classmates chose him, after an animated 
contest, to be the valedictorian, the first of many 
honors, and he records that his oration cost him much 
trouble and anxiety, and that his greatest difficulty 
was how to begin. He says he was frightened, 
trembled in every limb, and his voice was husky and 
unmanageable. After graduating he went home and 
spent a fox hunting winter with his father, who kept 
a pack of hounds and an open house. He was soon 
tired of this and in the spring entered the office of a 
Judge Chase at Annapolis, and read law, often twelve 
hours a day (though he truly says it would have been 
better to have read four or five hours only). The first 
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session of the general court made a great impression 
on the future chief justice. The three judges in 
scarlet cloaks sat in elevated chairs and at the bar he 
heard men "whose names are still eminent in our pro- 
fession," such as Luther Martin, elohn Barton Key, and 
John Thompson Mason, and later Mr. Pinckney. He 
has left us graphic pictures of them all, and tells us 
how Pinckney, the studied rhetorician, the polished 
gentleman and elef/ant, who at the age of fifty *'spoke 
with gloves on nice enough to wear in a ball room." 
Pinckney, whom notwithstanding his "amber colored 
doeskin gloves," Marshall declared "the greatest man 
he had ever seen in a court of justice, utterly routed, 
overcame and supplanted Luther Martin, the course, 
drunken, vigorous but improvident vulgarian who had 
so long dominated the bar of Maryland. 

After three years of law studies Taney came to the 
bar in 1799. He had, by practice in a little students' 
debating society, overcome much of the embarass- 
ment in speaking which had so nearly wrecked his 
valedictory. His first case was the defense of a man 
indicted in the mayor's court of Annapolis for assualt 
and battery. He took no notes, for his hand shook too 
much, his knees trembled so he was obliged to press 
his legs against the table to keep steady on his feet, 
but he watched the evidence closely, made a pretty 
good argument, though in a tremulous and discordant 
voice, and he won a verdict for his client. So came 
his first profeSwsional success. 

He returned to his native county and at twenty-two, 
after sitting four days at the hustings where each can- 
didate solicited every voter, in the midst of a play of 
rough wit, the voters voting i)ioa voce, he was elected 
to the house of delegates, his first political success. 
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From that time on, he became an active supporter of 
the federalist party. In 1801 Taney removed to Fred- 
erick, and in five years had so prospered that he could 
think of marriage. In 1806 he was married to a sis- 
ter of Frances Scott Key, later the author of "The 
Star Spangled Banner," and this happy alliance we 
may consider his first great social achievement. 

In 1811 General Wilkinson, commander-in-chief of 
the United States army, suspected as an accomplice of 
Aaron Burr, was tried on a series of charges before a 
military court at Frederick. Wilkinson had turned 
states evidence against Burr, and his cause was deeply 
unpopular, but he was acquitted, and his sword re- 
turned to him, and in his defense Taney won a tri- 
umph of national interest. 

In 1815 Mr. Taney was elected and served a term of 
five years in the state senate, the senate of Maryland 
then consisting of fifteen members chosen by a col- 
lege of electors. In 1819 a Methodist minister named 
Gruber from Pennsylvania, at a camp meeting in 
Washington, Maryland, very powerfully denounced 
human slavery. For this he was indicted as intend- 
ing to incite insurrection, and the disturbance of the 
peace, and the case aroused deep local feeling. Mr. 
Taney appeared in his defense, and his tempered yet 
able and fearless argument is preserved, and it was 
effective. There was a verdict of not guilty. 

Death and change come to our profession as to all 
the sons of Adam. 

Senator Pinckney died in 1823, Luther Martin as a 
result of years of indulgence became a mental wreck, 
and yet such was the hold of the fallen giant that the 
legislature of Maryland by statute required all law- 
yers of the state to pay an annual license fee of $5.00, 
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and applied the proceeds to the use of Luther Martin. 
Others fell away and there were opportunities for a 
rising man. So in 1823 Taney removed to Baltimore, 
and quickly took his place as the head of that im- 
portant bar and was retained as counsel in every im- 
portant case. Monroe's second term was expiring and 
Adams, Clay, Crawford and Jackson aspired to the 
succession. 

To promote Jackson's cause his correspondence with 
Munroe was published, in which he intimated that if 
he had commanded the military department where 
the Hartford convention met, if it had been the last 
act of his life, he would have had the three principal 
leaders condemned by court martial, and punished as 
monarchists and traitors. Yet he declared a very fav- 
orable opinion of certain honest and virtuous feder- 
alists. 

These characteristic declarations of General Jack- 
son brought to his support many Maryland federalists, 
and among them Taney. Maryland, so recently in- 
vaded and assaulted by the British forces, could not 
forgive the disloyal conduct of the Hartford poli- 
ticians. 

With William Wirt, Taney appeared for the state 
of Maryland in the supreme court of the United 
States in a successful litigation as to Lord Baltimore's 
rights, and shortly after on the unanimous recom- 
mendation of the Baltimore bar, was appointed at- 
torney general of Maryland. It was the one office, he 
said, he ever desired to hold. 

Jackson became president March 4, 1829, and owing 
to difficulties between themselves, all the members of 
the cabinet resigned. So many of the public men 
aspired to succeed Jackson that it was diflScult to 
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choose a safe or docile cabinet, as necessary in that as 
in the present time. 

Dr. William Jones, of Washington, an old Maryland, 
friend, told Jackson, "I know a man who will suit for 
attorney general." "Who is he?'' said the general. 
"Roger B. Taney, of the Baltimore bar. He is now 
the leading lawyer of Maryland, and a zealous friend 
of your administration." "He was a federalist, but 
after war was declared in 1812, gave it his hearty 
support." So the matter was broached. Taney's 
brother-in-law, F. S. Key, took it up and in June, 1831, 
the appointment was made, and three days later ac- 
cepted. This was the first federal office held by Taney. 

The charter of the Bank of the United States was 
to expire in 1836, and it sought a renewal. Jackson 
assailed the constitutionality of the act granting the 
charter, and declared the bank a failure ^4n the great 
end of establishing a uniform and sound currency." 
Agitation for and against the renewal was widespread 
and virulent. In 1832 congress passed a bill for the 
renewal of the charter, and sent it to the president 
for his approval. Taney had already given the presi- 
dent in writing his reason why the bill should, if 
passed, be vetoed. He now helped him prepare his 
message, which vetoed the measure, but Taney alone 
of the cabinet favored the veto. General Jackson 
appealed to the country for reelection on his de- 
centralizing policy, in which his war on the bank was 
a chief element. The bank, with its enourmous finan- 
cial power and all its friends, the rival party and its 
brilliant leaders, threw themselves into the contest 
which has been described as "fierce, malignant and 
desperate." Mr. Clay of Kentucky, the mill boy of 
the;[slashes, was overwhelmingly defeated. General 

14 
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Jackson of Tennessee, Old Hickory, with his attorney- 
general as his chief supporter, won a famous victory. 
. The Bank of the United States was generally be- 
lieved to be amply solvent, but Jackson reached a 
different conclusion which ^as fully shared by Taney. 
They believed it risking bankruptcy, and the Federal 
deposits were in danger. 

The president startled the country by a message 
asking a congressional investigation and intimating 
that it was "no longer a safe depository of the people." 
The house of representatives acted unfavorably on 
the recommendations, many of the members being 
borrowers from the bank. 

Taney's biographer. Dr. Samuel Tyler, claims for 
him the chief part "in the contest with money power," 
and my friend, Prof. F. J. Turner, from an examina- 
tion of much, yet unprinted, correspondence confirms 
this belief. 

Jackson was out of the city in August, 1833, when 
Taney wrote him to advise that "the deposits ought 
to be removed by order of the executive." The letter 
is couched in terms most flattering, persuasive and 
deferential, assuring Jackson of his support should 
the removal be made, yet intimating that Jackson's 
services to the na.tion already exceed those of any 
other, and it was too much to ask him to undertake 
this new and arduous encounter. 

Duane, secretary of the treasury, opposed the plan 
and was removed, and the same day Taney was ap- 
pointed to his place. He assumed the duties of the 
treasury the succeeding day and two days later or- 
dered the gradual removal of the deposits, and their 
deposit in the state banks. The bank, as was natural, 
was compelled to call in its imnaense and widespread 
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loans and discounts, and a financial convulsion swept 
the country with ruin and dismay. The rich were 
impoverished, and the poor left to starve. Property 
had no value and labor no employment. Friends and 
enemies of the bank shared the common ruin and 
went down to disaster together. Congress met, and 
the session is called the panic session. Jackson stood 
firm and Taney addressed a letter to the speaker show- 
ing the lawfulness and expediency of the removal. 
The senate under the lead of Clay passed hostile reso- 
lutions, but the house, fresh from the people, supported 
the administration. 

The bank was ruined, its head, Nicholas Biddle, in- 
dicted, and the nomination of Mr. Taney being finally 
sent to the senate was promptly rejected, being the 
first cabinet nomination ever so dealt with. 

He resigned at once, and returned to his practice at 
Baltimore, being received with a cavalcade of horse- 
men, a public dinner in the courthouse square and 
every mark of honor. 

Webster denounced Taney as "a pliant instrument 
of the president," and Taney rather successfully re- 
plied that it was well known that Webster had found 
the bank a profitable client, and that there were 
grounds for believing him the bank's "pliant instru- 
ment" to do its bidding whenever required. 

Judge Duvall resigned from the federal supreme 
bench in January, 1835, and Jackson appointed Mr. 
Taney to succeed him. Marshall, his political oppo- 
nent, with his usual generosity, sought to secure his 
confirmation, but the senate indefinitely postponed it. 
A few months later, Marshall, that great and good 
man, died, and December 28, 1835, Jackson named 
Taney to succeed him. Clay and Webster led the op- 
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position, but the nomination was shortly confirmed 
by a majority of fourteen votes, the membership of 
the senate having changed since his recent rejection. 

From that time until his death, October 12, 1864, he 
held that greatest of all judicial stations in this and 
perhaps in any nation. The place of Lord Chief Just- 
ice of England as inferior in rank, income and dignity 
to that of Lord Chancellor, and the Chancellor as 
speaker of the house of lords and an active member of 
the government, controlling its judicial patronage, 
going out of oflBce with his party, is (although a great 
judicial, still more) a great political officer. 

It is claimed with justice that Taney's services to 
General Jackson in removing the bank deposits were 
the cause of his appointment, but it is answered that 
Marshall's splendid defense of Adams in the case of 
Jonathan Robbins, claiming to be an American but 
delivered to the British government and hung to the 
yardarm as a deserter, was equally the cause of Mar- 
shall's appointment. 

The men were fit, that was the main point, though 
the offices were bestowed on each one as a political 
reward. 

Chief Justice Taney's equipment consisted not only 
in great legal learning, the result of years of actual 
practice and unremitting industry, but also an extra- 
ordinary familiarity with the practice of all kinds of 
courts. In appeals from jurisdictions of every variety, 
this helped the court greatly to understand and duly 
consider the procedure below. 

His influence is thought to have brought about a 
reaction from Marshall's later decisions, and a return 
to the stricter construction of the constitution. Oliver 
Wolcott in a letter to Fisher Ames objected to Marshall 
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on the theory that he would "expound the constitution 
as if it were a penal statute/^ but the event was wholly 
otherwise, and the criticism would perhaps more 
nearly fit the decisions of Taney. Two controlling 
predilections color and control many of his constitu- 
tional decisions, both native to his time and locality. 
First, a strong belief in states' rights, and secondly, in 
negro slavery. He soon held with a majority of his 
court, that New York state under its police power 
had a right to impose conditions on shipmasters arriv- 
ing in its ports, overriding earlier cases which looked 
the other way. In the same way he sustained, as a 
sovereign act, a statute of Kentucky establishing a 
bank which was claimed to be repugnant to the clause 
of the federal constitution restraining states from 
emitting bills of credit. Marshall and a majority of 
the court had decided this case the other way but a 
reargument was ordered and the opposite conclusion 
reached under Taney's lead. a 

In the great Charles River bridge case he held pub- 
lic grants were to be strictly construed, and that the 
bridge company had no exclusive privilege since none 
such was expressly given, a far reaching and whole- 
some decision, and that a grant of like franchise to 
another bridge company did not therefore impair the 
obligation of a contract. The opposite theory, which 
Story sustained in his dissent, would have delayed 
and hampered improvement and frustrated public 
convenience infinitely. Story, however, was so dis- 
heartened by this decision that he was with diflSculty 
persuaded not to resign, believing, with unnecessary 
despondence, what many have believed before and 
since, that all constitutional doctrines were fast fad- 
ing away. 
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Rhode Island brought a suit in equity against Mas- 
sachusetts to establish their boundary line. The court 
sustained the federal jurisdiction, but Taney dissented, 
refusing to agree to this coercion of a sovereign state. 

Prigg, an agent of her owner, carried off a negro 
woman from Pennyslvania and returned her to her 
master. He was prosecuted under a state statute 
making it felony to carry a negro by force out of the 
state. The court held the statute unconstitutional. 
Story writing the opinion, and Taney concurred in 
the result, but dissented from the doctrine that a 
state could not pass laws to aid in giving effect to 
constitutional provisions. He regarded the union of the 
states as international in its character, and this strongly 
colored his judicial views. Subsequent events have 
certainly decided in favor of a closer bond between 
the states. We cannot review this long line of decis- 
ions in which he was the master spirit, but a great 
controversy was to be presented, affecting profoundly 
human rights, and the chief justice was to sustain 
the . side which triumphed temporarily and lost 
eternally. 

President Buchanan in his inaugural address, seek- 
ing to calm the rising storm as to slavery in the ter- 
ritories, announced that a case was pending in the su- 
preme court involving the constitutional right, and 
that he should abide by the decision. 

The case was one of the most momentous ever de- 
cided by a court of justice, that of Dred Scott vs., 
Sandford (19 Howard 393, 1856). 

Dred Scott brought an action for his freedom in the 
circuit court for St. Louis county, Missouri, which was 
appealed to the state supreme court, and finally car- 
ried by writ of error to the supreme court of the United 
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States. Scott's decla.ratioii alleged that Sandford had 
assaulted him, Harriet Scott, his wife, and Eliza Scott 
and Lizzie Scott, his two children. Sandford set up 
that "plaintiff was a negro slave, the lawful property 
of him, the defendant, and as such, the defendant 
gently laid his hands upon him/' and restrained him 
as he had a right, and interposed like plea as to the 
wife and children. The facts were agreed that plain- 
tiff had been a negro slave belonging to Dr. Emerson, 
a surgeon in the army. That Emerson in 1834 took 
him from Missouri to Rock Island and later to Port 
Snelling in the Louisiana territory. That Harriet was 
the slave of a major in the army who took her also to 
Fort Snelling, and sold her to Emerson. That Dred 
and Eliza were married in 1836 at Fort Snelling and 
the children were born of that marriage. That in 1836 
Emerson removed them all to Missouri, and that he as 
their owner imprisoned them. 

The claim was that having been taken by their 
master into territory where, by act of congress, slavery 
was forbidden, they became free and being once free 
that they continued free when taken back into slave 
territory. 

The majority of the court, Taney giving the prin- 
cipal opinion, held: 

A free negro of African race, whose ancestors were 
brought to this country and sold as slaves, is not a 
citizen within the meaning of the constitution of the 
United States, and therefore could not sue as such. 

That the constitution points to this race as one it 
was moral to deal in as articles of property. 

That no state can give the rights of citizenship of 
the United States. 
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That the constitution must be construed as under- 
stood when adopted. 

The plaintiff, therefore, sipce he admitted the above 
facts by his own admissions had no character as a 
citizen, and no right to sue in the circuit court. 

That as to the claim that he and his family became 
entitled to freedom on being taken by their owner to 
reside in a territory where slavery was forbidden by 
act of congress, and that on their return free to Mis- 
souri they became citizens, it was held neither free- 
dom nor citizenship resulted. 

That congress can exercise no power over the rights 
of persons or property of a citizen of the territory 
which is prohibited by the constitution. 

That a citizen may take with him into the territory 
any article of property which the constitution recog- 
nizes as such. 

That slaves are so recognized and the federal gov- 
ernment is pledged to protect such property. 

That the act of congress is therefore not warranted. 

That by the law of Missouri, a slave gets no freedom 
by being taken to reside in a free state if he comes 
again into Missouri. 

Justices McLean and Curtis filed strong dissenting 
opinions. In the opinion of the chief justice occured 
the passage concerning the negroes so often referred 
to with opprobrium. He says, speaking of the negro 
race, "They had for more than a century before been 
regarded as beings of an inferior order (p. 407) , and 
altogether unfit to associate with the white races 
either in social or political relations; and so far in- 
ferior, that they had no rights which the white man 
was bound to respect." 

Taney's biographer says, "The decision excited more 
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rancorous hate than any other judgment of a court 
since man first submitted disputes to the arbitrament 
of law," and this was the especial ground of bitter op- 
position to a bill to provide in 1865 after his death for 
a bust of Taney in the supreme court room, when 
Charles Sumner in the senate declared the name of 
Taney was "to be hooted down the page of history," 
and Sumner was supported by Wade and Wilson. 

One may accord to Taney's opinion logic and learn- 
ing, but one cannot concede to it an enlightened and 
forward looking spirit. He was seventy-nine years 
old when he wrote this opinion, and that he should 
seek to crystalize the views of the past, rather than 
the feeling of the present or the conviction of the fu- 
ture, was natural to his age and his origin. At a like 
age we will be equally incapable of changing our views 
as to the ownership in horses and cattle if the world, 
in its advance, ever recognizes, as I sometimes hope it 
will, their inalienable rights. 

Two years later came the case of Ableman vs. Booth 
(21 Howard 506, 1858), in which Taney rendered what 
he later declared one of his most satisfactory opinions. 

Carl Schurz in his recent autobiography tells of the 
"intense commotion" created among the people, when 
Joshua Glover, for some time working in a saw mill 
near Racine, was arrested as a fugitive slave from 
Missouri. At dusk, as he sat in his cabin, his day's 
work done, two deputy marshals with four assistants 
and the owner from Missouri, knocked at the humble 
door. It was opened and instantly Glover was struck 
down with a bludgeon. He struggled fiercely, but 
was overcome by the seven men, manacled, wounded 
and bleeding, he was thrust into a wagon, carried to 
Milwaukee and locked in the jail. 



Digitized by VjOOQIC 



210 Wisconsin State Bar Association 

The people of Racine, as soon as it was known, 
"rushed together on the courthouse square — the larg- 
est concourse ever seen in that town — denouncing 
the kidnapping of Joshua Glover, a faithful laborer 
and an honest man," and "demanding for him a fair 
and impartial trial by jury." A demand having in it 
some suggestion of the demand of labor today to be 
be tried by jury and not by injunction. They de- 
nounced the slave-catching law of 1850 as disgraceful 
and declared it repealed. Sherman M. Booth mounted 
a horse and riding through the streets of Milwaukee 
stopped at every corner, loudly shouting, "Freemen to 
the rescue. Slave catchers are in our midst! Be at 
the court house at tw^o o'clock." 

More than five thousand men and women assembled, 
some of the foremost citizens addressed them, a com- 
mittee of vigilance and protection was named, which 
discountenanced any violation of law. But when the 
delegation from Racine arrived, the multitude battered 
dow^n the jail door and bore away the rescued slave to 
Canada and freedom, he lifting his manacled hands as 
he went and shouting "Glory Hallelujah." The Mil- 
waukee Sentinel regretted a breach of law, but said, 
"Neither law nor jail will stand against the people 
when they think their sacred rights are involved." 

See also article by Vroman Mason on "The Fugitive 
Slave Law in Wisconsin," Proceedings of Wisconsin 
State Historical Society for 1895, p. 124. 

Booth was charged before Winfield Smith, United 
States court commissioner, with aiding and abetting 
the escape of a fugitive slave from a deputy marshal 
w^ho held him under a warrant issued by the federal 
district judge. On this charge the commissioner held 
Booth to bail for trial and on failure to obtain bail 
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remanded him to the custody of the marshal. Justice 
A. D. Smith of the supreme court of Wisconsin issued 
a writ of habeas corpus to the marshal, and on hearing, 
held the detention illegal and ordered the marshal to 
discharge him, which was done. Later the marshal 
on certiorari sought to have this action reversed, but 
the supreme court of Wisconsin affirmed the action of 
Mr. Justice Smith, and gave costs against the marshal. 

On writ of error to the federal supreme court, that 
court, per Taney, C. J., held the proceedings in the 
state court without authority, and that the marshal 
should disregard its process. That the fugitive slave 
act was constitutional in all its provisions, and the 
judgment of the Wisconsin court was reversed. 

The legislature of Wisconsin by joint resolution de- 
nounced the federal decision, and declared a defiance 
by the states of such "unauthorized acts" done under 
color of the constitution to be "the rightful remedy." 

The answer of the country to this clamor and con- 
troversy, of which the above was but an incident, was 
the election of Abraham Lincoln, and in 1861 the great 
civil war. Moral issues cannot be neatly disposed of 
by the logic even of a court of last resort. They are 
settled by the strong feeling and conviction of the 
time, not that of one century or two centuries or ten 
centuries before. Such remedies by judgment or de- 
cree are what Richard Grant White used to call "court 
plaster for a cancer." 

Mr. Lincoln in his inaugural while speaking of the 
respect due the decisions of the supreme court said, 
"that if the policy of the government, upon vital ques- 
tions affecting the whole people, is to be irrevocably 
fixed by decisions of the supreme court, the instant 
they are made in ordinary litigation between parties 
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in personal actions, the people will have ceased to be 
their own rulers, having to that extent practically re- 
signed their government into the hands of that emi- 
nent tribunal," an observation worthy to excite most 
serious reflection then, and not to be ignored now. 
The comparatively modern practive of dealing with 
many of the recent controversies in proceedings insti- 
tuted by the attorney general at the command of the 
president and so controlled by the government, seems 
now to modify one diflBculty which Mr. Lincoln noted. 

Notwithstanding Taney's opinion as to slavery, yet 
his regard for state rights constrained him in the case 
of Kentucky vs. Ohio (24 Howard 66) in 1860, speak- 
ing for the court, to refuse a mandamus to compel the 
governor of Ohio to surrender Lago, a free man of 
color, a fugitive from justice who had been guilty in 
Kentucky of assisting a slave to escape. 

In 1861 John Merryman of Maryland was arrested 
under a military order on a charge of treason, and 
confined in Fort McHenry. Chief Justice Taney is- 
sued a writ of habeas corpus, and on General Cadwala- 
der refusing compliance, he issued an attachment 
against him for contempt, but the marshal who sought 
to serve it was denied admission to the fort. Taney 
said the marshal could summon to his aid the posse 
comitatus but excused the exercise of this power, on 
account of its inadequacy, and filed his opinion con- 
demning the suspending of the writ of habeas corpus, 
and directed a copy of all the proceedings sent to the 
president, but Mr. Lincoln paid no atttention as Taney's 
biographer says, '^to the opinion of that great magis- 
trate." 

Taney himself anticipated imprisonment in the 
same fortress but at eighty-four years of age took the 
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burden of what he deemed his duty, and for this he 
suffered nothing at the hands of that large man who 
then bore the cares of state. Mr. Lincoln did not seek 
the ruin or humiliation of those who crossed him, 
never failing to display a magnanimity which has not 
always been emulated by his successors. 

A federal income tax was imposed, and was deducted 
from the salaries of the federal judges. Taney wrote 
Mr. Chase, secretary of the treasury, pointing out the 
unconstitutionality of this action, but Mr. Chase made 
no reply. 

Where quantities of drugs were seized by a federal 
provost marshal, and it was alleged they were intended 
for the confederacy, Taney in 1863 at the circuit re- 
leased them and put the costs on the marshal. 

"Death is a black camel, which kneels at the gates 
of all," says Abd el Kader. The end was near. 

"Of no distemper, of no blast he died, 
But fell like autumn fruit that mellowed long. 
Even wondered at because he dropped no sooner." 

(Dry den's Oedipus.) 

On the 12th of October in his eighty-eighth year, he 
died, and was buried as he wished beside his mother 
in the burying ground of the little Roman Catholic 
chapel at Frederick City, where, during the long years 
of his residence, he knelt in prayer every morning in 
storm or sunshine. 

Of all the many estimates of his services and his 
powers printed at his death, that of his judicial asso- 
ciate for six years, his chief opponent in the Dred 
Scott decision, Benjamin R. Curtis, is perhaps the most 
just and discriminating. I gather largely from that 
that Mr. Taney was a man of fragile body, sustained 
by rigid care and a will of iron, and a temper of steady 
disciplined cheerfulness. He displayed mental facul- 
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ties which did not fail to the end, a memory to the 
last alert, copious and accurate, which held the vol- 
umes and pages of citations and names of persons, as 
well as facts and principles, with wonderful accuracy 
and detail. Even to the end of a greatly protracted 
life, he showed none of the querulousness of age, and 
though of a vehement nature had it always in subjec- 
tion. He w^as considerate to all high and low, even to 
his old negro servants, or to a little colored girl whom 
he saw vainly trying to till a bucket at a pump. He 
filled it for her as he passed, and spoke kind words to 
her. 

When he was appointed he was by many in other 
parts of this country thought "Neither a learned nor 
a profound lawyer,-' but he proved a master of the 
jurisprudence which belongs to the federal courts. He 
had great and dangerous powers of subtle analysis, 
but balanced by common sense and wide experience. 
His physical feebleness limited his research and the 
number of opinions which he wrote, but in the con- 
sultation room his "dignity, his love of order, his gen- 
tleness, his caution, his accuracy, his discrimination," 
were of incalculable importance. The courtesy, un- 
flagging attention, firmness, promptness and precision 
he displayed upon the bench were remembered by all, 
and by an absolute familiarity with practice, he accel- 
erated the dispatch of business. He was very free 
from vanity, or conceit, traits which I am told some- 
times invade even the judicial bench, and readily left 
to his associates the preparation of opinions in notable 
cases which they desired. His style was markedly 
clear and pure. Judge Curtis said at his death that it 
is one of the favors "which the providence of God has 
bestowed on our once happy country, that for the pe- 
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riod of sixty -three years this great office (the chief 
justiceship) has been filled by only two persons, each 
of whom has retained to extreme old age his great and 
unusual qualities and powers. The stability, uniform- 
ity and completeness of our national jurisprudence 
are in no small degree attributable to this fact. The 
last of them has now gone. God grant that there may 
be found a successor true to the constitution, able to 
expound and willing to apply it to the portentous 
questions which the passions of man has madej' 

That successor was Mr. Chase of Ohio, the secretary 
of the treasury, who had ignored the chief justice's 
letter of protest as to the tax upon the judges' salar- 
ies. Mr. Chase's political ambitions and embroilments, 
his personal presence more imposing than his mental 
equipment, and presently his impaired health, limited 
the impression possible for him to make upon the 
jurisprudence of this country. He was succeeded in 
turn by Mr. Waite of Ohio, who came to the great of- 
fice by service before the Geneva Commission on the 
Alabama Claims, after the name of Mr. Reverdy John- 
son which had been placed in nomination by President 
Grant, had been withdrawn, on account of opposition 
due to a friendly letter which it transpired he had 
written to his old cabinet colleague, Mr. Jefferson 
Davis, at the opening of the war. ^ 

Mr. Waite's comparatively obscure term was suc- 
ceeded by that of Mr. Fuller of Chicago, the present 
accomplished chief justice, whom God preserve. 

It would be unjust to close this imperfect sketch of a 
great judicial character in which his opinions so hos- 

^ Sec. 7 Richardson, Messages and Papers 259, cited Scott's Cases 
Inter. Law, P. 541 note. 



Digitized by VjOOQIC 



216 Wisconsin State Bar Association 

tile to the rights of the negro are mentioned, without 
adding that as his biographer records: 

"In early life he manumitted all the slaves he in- 
herited from his father. The old ones he supported 
by monthly allowance until they died. The allow- 
ances were always in small silver pieces — not exceed- 
ing fifty cents — as more convenient and not so liable 
to be taken improperly by those with whom they 
might deal. Each servant had a separate wallet for 
their allowance, which was brought monthly to the 
member of the chief justice's family who attended to 
the matter." This too when the salary of the chief 
justice was small and his modest fortune had been 
lost by unwise investment. It fairly illustrates the 
minute and faithful kindness of the man. 

In the iorty-four years since his death, it is to be 
feared that the constitution which he revered has 
been construed into such meanings as he could never 
have found in its four corners, and that the state 
rights which he cherished are almost as extinct as the 
negro slavery which he upheld by his decisions, yet 
mitigated by his kindness. But the constitution so 
often despaired of yet stands and lives like the bark 
of a tree, not by rigorously confining, but by imper- 
ceptibly and naturally growing and expanding with 
the life which it shelters but cannot restrain. 

I shall be grateful if I have been able to make 
Marshall's successor live again in your minds, a great 
judge, a good man, whose views we do not by any 
means all share, but whose abilities we admire and 
whose character we revere. May the green turf of 
Maryland which he loved lie lightly above the dust of 
Chief Justice Taney, as he sleeps by his mother behind 
the little chapel where he and she worshiped accord- 
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ing to their faith. May those who succeed him em- 
ulate his dignity, purity and learnings his zeal for 
justice, his kindness and unfailing consideration, and 
may they learn from the fate of many of the views 
he so earnestly supported that the whole fabric and 
processes of life and government are no more station- 
ary than the globe on which we stand. That they 
move on under a process of devolopment as inevitable 
and all-controlling as that observed in organic life. 
Those! minds are fortunate which are shaped by sym- 
pathy with the future instead of agreement with a 
vanishing past. Continuity must not be lost, but 
stagnation is. as fatal to law as to morals. 

Logic and learning and love of precedent alone 
make neither judge nor lawyer immortal. He must 
help to bring the great ship to "the haven where she 
would be." He must be alive to that spirit epitomized 
in the word adopted by this state as its motto, *'For- 
ward "which our New England poet felt when he sang 

*'Far off I hear the crowing of the cocks, 

And through the opening door which time unlocks 

Feel the fresh breathing of Tomorrow creep." 

Though *'the ivy of remembrance and the laurel of 
renown" still wreathe his memory and crown his 
honored dust, we miss this one noble attribute of 
greatness in the eminent character we have considered. 

And there are those who would charge this fault- 
upon our whole profession. 

Voltaire called lawyers the conservers of old abuses 
and many of them have deserved his bold and bitter 
taunt, but a profession which gave to England, 
Somers and Camden, Bentham, Brougham and Rom- 
illy, which gave to our own dear country Otis, Patrick 
Henry, Jefferson, author of the Declaration of Inde- 

15 
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pendence and the Statute of Religious Liberty of Vir- 
ginia, Seward, Sumner and Abraham Lincoln, author 
of the Emancipation Proclamation, need not blush for 
its share in the battle for freedom and for right. 

Society has sloughed off and discarded worn out 
barbarisms through the courts ten times where it has 
done so once through the legislature, ten times by 
decisions, the work of lawyers on the bench and at 
the bar to once by statute, and yet in addition almost 
every statutory reform has been lead by lawyers. 

Who leads for reform in this good state of Wiscon- 
sin? A Wisconsin lawyer. Who leads for reform in 
my own state of Iowa? An Iowa lawyer. 

Who is the president of France, the great republic 
of Europe, today? A French lawyer. Who is the 
liberal and almost radical prime minister of England? 
Mr. Asquith, the most advanced premier in a century, 
and the first lawyer appointed to that great oflBce in 
ninty-nine years. Who is put forward to carry the 
banner of reform by the party at present in power, 
and who seems destined to carry the banner of reform 
of the great rival of that party in the presidential 
campaign? In each case an American lawyer. 

D'Aguesseau called the advocates of France, "An 
order as old as the magistracy, as noble as virtue, as 
necessary as Justice." We need fear no man's chal- 
lenge when we say the same of the bar of America. 
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STANDARDS FOR RATE REGULATION BY 
COMMISSION 



BY EDWIN 8. MACK 



Ordinarily any individual performing services may 
fix his own charges on whatever plan he chooses. In 
the case of public service corporations, the common 
law limitation came about that the charge must be 
reasonable, and by this was meant, not extortionate; 
and the further doctrine became established that as 
the business is affected with a public interest, it is 
subject to legislative regulation.^ 

The determination of reasonable rates for public 
service corporations may present different questions 
to different tribunals. The power of the legislature 
is limited only by the restrictions of the national or 
state constitution. In nearly all the states, the only 
limitation on legislative rate regulation is that it must 
not be confiscatory; and almost all of the cases involv- 
ing rates have turned solely on this question. In some 
states the constitutional limitation forbids injustice to 
the corporators; and the recent Pennsylvania two 
cent fare case was decided on this ground.^ 

The acts of a rate commission are necessarily sub- 
ject to the same limitation that they must not causQ 
confiscation, but the powers of the commission are 
also subject to a further constitutional limitation, and 
that is that they must be administrative and not leg- 

1 Munn V. lUiDois, 94 U. S. 113. 

« Pennsylvania R. R. Co. v. Philadelphia County, 68 Atl. Rep. 676. 
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islative. It is the general rule that neither a judicial 
nor an administrative officer can be vested with legis- 
lative power. The rigid application of this rule would 
render many necessary functions of government prac- 
tically impossible, and it is doubtless for this reason 
that qualifications which amount to exceptions have 
arisen. So courts have uniformly held the creation 
of rate commissions constitutional.^ In the leading 
New York case, Chief Justice Cullen makes the distinc- 
tion that the constitutional prohibition is only against 
delegating to a commission powers that are exclusively 
legislative* and in the most recent decision in Wiscon- 
sin,*^ the majority of the court held that "the division 
of governmental powers into executive, legislative and 
judicial, while of great importance in the creation or 
organization of a state and from the viewpoint of in- 
stitutional law and otherwise, is not an exact classifi- 
cation. No such exact delimitation of governmental 
powers is possible." The determination of govern- 
mental policy, the fixing of rules to regulate the pres- 
ent and future conduct of the state is strictly a legis- 
lative function;® and the extent to which the court 
will extend the exception allowing such power to be 
delegated will determine how far such questions can 
be dealt with by rate commissions. Logically the line 
between the powers of the legislature and those of an 
administrative board has been very clearly drawn. 
The distinction is between "deciding a question of 
legislative policy" and the "ascertainment of the ex- 

3 The authorities are collected by Judge Timlin in M. St. P. & Ste. St. 
M. Ry. V. R. K. Commission, 116 N. W. Rep. 905 (Wis.) 

< Saratoga Springs v. Saratoga Gas E. L. & P. Co., 83 N. E. Rep. 693. 

« M. St. P. & Ste. St. M. Ry. Co. v. R. R. Commission, 116 N. W. Rep. 
905. 

« Central of Ga. Ry. Co. v. R. R. Commission of Ala., 161 Fed. 925, 986. 
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istence of certain facts and conditions upon which the 
legislature had decided and declared the purpose and 
policy."'* 

Statutes creating rate commissions generally pro- 
vide that the rates shall be "reasonable'' or that they 
shall be "reasonable and just." Reasonableness thus 
is the test fixed by the legislature. The scope of the 
commission's power to determine reasonableness will 
turn upon the extent to which the court permits the 
commission to decide questions of goverlimental 
policy. Strictly, the only constitutional function of 
the rate commission must be to determine the 
question of fact whether the point of reasonableness 
prescribed by the legislature has been reached or 
passed. In the recent Wisconsin case/ the ma- 
jority of the court take the view that there is a single 
rate that is reasonable and just, and that "this rate is 
always discoverable, although not always discovered;" 
but the commission is apparently left free to define 
reasonableness and to fix the test for discovering it. 
As the commission is a governmental body, co-ordin- 
ate with the judiciary, its acts under the constitution, 
as well as under express terms of the statute, must be 
given every favorable presumption by the courts. A 
minority of the Wisconsin court state that the legisla- 
tive scheme is not to take control of the public service 
company's business and property from the proprietors, 
but to supervise it so as to prevent extortion and in- 
justice. It is intimated that this is not contrary to 
the majority view. Mr. Justice Dodge, for himself, 
takes the position that the company has the right to 

^ Nash V. Fries, 129 Wis. 120, 122 and cases cited. 
. 8 M. St. P. & Ste. St. M. Ry. Co. v. R. R. CommissioD, 116 N. W. R«p, 
905. 



Digitized by VjOOQIC 



224 Wisconsin State Bar Association 

conduct its business as it chooses, subject to the lim- 
itation that its charges shall be reasonable. This 
right is really a constitutional one.^ Justice. Dodge 
holds further that as the function of the commission 
is to prevent extortionate rates, the reasonable rates 
to be fixed by the commission must be read as anti- 
thetic to the unreasonable rates that are prohibited; 
and thus the power of the commission must be limited 
to fixing rates that are not excessive. This position 
seems unanswerable. Constitutionally the function 
of a commission as an administrative board is limited 
to determining the existence of a fact on which legis- 
lation depends, and that function can be exercised 
only by marking the line, the passing of which in- 
volves violation of law. Coupling this with the con- 
stitutional limitation that the corporation has the 
right to control its own property, except so far as its 
management may cause wrong to the public, it must 
follow that the only power a commission can exercise 
over rates must be to fix the maximum lawful rate — 
that is the rate which marks the line beyond which 
.violation of law will begin. 

When we come to define "reasonableness," we find 
it may be looked at from two points of view. A rate 
may be "unreasonable'' or "unjust" to the consumer, 
because it is wholly disproportionate to the value of 
the service to him. This was the single common law 
test.^** However, there has grown up in America the 
further limitation that a rate will not be reasonable 

» state V. Redmond, 114 N. W. Rep^ 137 (Wis.); State ex rel. Zillmer 
V. KreUtzberg, 114 Wis. 530; Interstate Commerce Commission v. C. G.- 
W. Ry. Co., 28 Sup. Ct. Rep. 493; E. Wis. Ry. & L. Co. v. Hackett, 115 
N. W. Rep. 376, 382. 

*® See Canada So. Ry. Co. v. International Bridge Co. L. R., 8 App. 
Cas. 723. 



Digitized by VjOOQIC 



Address of Edwin S. Mack 225 

or just if it yields an excessive or exorbitant rate of 
return on the capital invested. Although we cannot 
be certain, yet it is probable that this doctrine arose 
from the mental attitude taken by judges in determin- 
ing the constitutionality of rates. Nearly all the leg- 
islative or commission-made rates that have come 
before the courts for review have presented the con- 
stitutional question of whether the rate was confiscat- 
ory in not affording even a minimum return on capital. 
Thus attention was drawn to the basis and percentage 
of return to the investor as a limitation in rate-mak- 
ing. Originally the percentage of return was a test 
in protecting the company from confiscation; now it 
has become a limitation urged by the public in the 
fixing of reasonable rates. 

Although the investor's return be the turning- 
point of the decisions, yet in reading the cases on 
rate-making, we must consider in each instance wheth- 
er the test applied to the rates by the court was that 
of confiscation or of reasonableness. A rate may be 
unreasonable or unjust to the company, and yet not 
be confiscatory.^^ 

However the distinction has rarely been sharply 
drawn. Further, there is very little attempt in the 
decisions at exact analysis of the elements of a reason- 
able return. The courts have generally stated a sum- 
marized total of a number of elements involved, and 
then have adjudicated that the rate imposed was or 
was not lawful. The cases before the Interstate Com- 
merce Commission have turned largely on the question 
of discrimination, and in a decision as late as 1905, 

11 Pennsylvania Ry. Co. v. Philadelphia Co., 68 Atl. 676; M. St. P. & 
Ste. St. M. Ry. v. R. R. Commission, 116 N. W. Rep. 905; Saratoga 
Springs v. Saratoga Gas E. L. & P. Co., 83 N. E. Rep. 693, 702; Vicks- 
burg V. Vicksburg Water Works Co., 202 U. S. 453, 465. 
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the Commission reiterated that "until there be fixed 
either by legislative enactment or judicial interpreta- 
tion, some definite basis for the valuation of railroad 
property and some limit up to which that property 
shall be allowed to earn upon that valuation, there 
can be no exact determination of these questions. In 
the absence of such a standard the tribunal, whether 
court or commission, which is called upon to consider 
this matter, can only upon the whole exercise its best 
judgment."^* In the very latest decision of the Inter- 
state Commerce Commission on the question of rates, 
there is only a general statement of facts, without any 
close analysis of the elements of rate-making.*^ 

Yet there are a large number of works in German 
beginning nearly half a century ago, dealing with the 
question of cost as affecting railway rates,** and there 
is a notable work in English written by Dionysius 
Lardner in ISSO.**^ All this early work, however, was 
confined solely to railways. So far as I have been able 
to find, the Railroad Commission of Wisconsin is the 
only public body that has attempted to make exact 
analysis of cost and profit for the purpose of determin- 
ing rates; and it has performed this duty, not only 
for carriers but also for other public utility corpora- 
tions. 

The general method pursued is to find the cost of 
the service, and then to determine whether the earn- 
ings constitute an adequate or excessive return to the 

^ 2 In re Proposed Advances in Freight Rates, 9 I. C. C. Rep. 405; Cen- 
tral Yellow Pine Assn. v. I. C. R. R., 10 I. C. C. Rep. 505, 539. 

18 Kindel v. Adams Express Co. et al., 13 I. C. C. Rep. 475. 

1^ Notable are Sax: Verkehrsmittel etc. (1879); Ulrich: Das Eisen- 
bahntarifwesen (1886) and Rank: Das Eisenbahntarifwesen (1895). Rank 
also published an outline in 1900 (Grundzuge des Eisenbahntarif wesens.) 

1* See Address of Prof. B. H. Meyer. Proceedings of 19th Annual 
Convention Nat. Assn. Railway Commissions, pp. 108-112. 
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company. Thus the elements to be considered are 
the cost of the service, the investment or basis on 
which the return is to be computed, and the percent- 
age of return to be permitted. 

The problem becomes more complicated when it 
involves an inquiry, not into the rates of the company 
as a whole, but into the rates for a particular part 
of the service. Many of the best railway man- 
agers are firmly of the belief that it is impossible to 
make any apportionment of expenses between the 
different departments of service with sufficient accu- 
racy to have any value whatsoever, and they have 
strongly opposed any attempt to make relative cost 
an element of rate-making. 

On the other hand, the Railroad Commission of Wis- 
consin has taken the position that an apportionment 
of expenses can be made between different classes of 
services by pro-rating common expenses according to 
some fixed basis — preferably the nearest similar direct- 
ly divisible expense.^' The commissioners cite the 
example of the ordinary division of fixed charges and 
so-called overhead expenses in mercantile and manu- 
facturing enterprises, and they have given practical 
application to their views in railway and lighting 
cases. For instance in the steam railway cases, com- 
mon expenses, such as the maintenance of track, were 
apportioned between the passenger and the freight 
service, by using a ratio that the commission deemed 
appropriate in view of the directly separable portions 
of the expenses of these two divisions of traffic. 

There are two elements of practical difficulty in the 
apportionment of expenses of public service corpora- 
tions. First is the very large proportion of fixed ex- 

i« Buell V. C. M. & St. P, Ry. Co., 1 Wis. R. R. Com. Rep. 324, 398. 
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peDses as distinguished from the variable expenses. 
The term "fixed expenses" is used in two senses: it 
may mean the expenses essential to the operation of 
the whole plant of a given size, irrespective of the 
amount of service* rendered; or it may describe merely 
the proportion of the fixed expenses in the former 
sense, which represents the installation for an individ- 
ual user. It is in the former or broader sense that I 
use the word here. By "variable expenses" are meant 
the elements of cost which vary with the amount of 
service rendered. Take an electric lighting plant: A 
fixed expense is the maintenance of the machinery in 
the central power station, which is independent of the 
amount of current consumed on any particular day 
or at any particular time; a variable expense is the 
fuel, which varies with the amount of current gen- 
erated. In a manufacturing enterprise the fixed ex- 
penses are usually a small proportion of the total cost 
of operation, and therefore, an error in apportioning 
the fixed expenses is comparatively insignificant. In 
public service corporations the large amount of ma- 
chinery and equipment used makes the fixed expenses 
include the greater proportion of the cost of operation. 
These fixed expenses are not directly separable but 
must be apportioned between the different classes of 
service; and so the amount of arbitrary apportionment 
of expenses is much larger in the case of public service 
corporations than in ordinary commercial enterprises. 
The extent of this arbitrary apportionment becomes 
increased if we include profit or return on capital as 
part of the fixed expenses. *'' 
The second diflBculty arises from what is commonly 

1^ See F. W. Taussig: Theory of Railway Rates. Reprinted in Ripley: 
Railway Problems, p. 123. 
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called the "doctrine of what the traflBc will bear." 
This phrase has been much misunderstood,^® and in 
consequence has been greatly abused. Properly de- 
fined, it represents the principle influential in al- 
most every business enterprise, that the value of any 
given product to the customer affects the proportion 
of fixed charges that may be apportioned to that pro- 
duct. In transportation the difference in the value of 
the property carried makes it possible to charge a 
larger sum for carrying a hundred pounds of silk than 
for an equal weight or bulk of coal. In fact if the 
fixed expenses were pro-rated according to weight the 
silk would be charged an amount almost incredibly 
small in comparison with its value, and the coal would 
be charged so much that its transportation would be 
practically impossible. So there has grown up the 
principle that rates must not be so high as to be pro- 
hibitive of the traffic; and this is the proper use of the 
phrase "what the traffic will bear."^^ But this 
doctrine is subject to the limitation that it should 
be applied only to extent that it will affect the 
distribution of fixed expenses. Assume that a rail- 
way has a fixed expenditure to maintain its tracks, 
terminals and equipment, then the carrying of any 
additional article entails little more than the addi- 
tional expense of the additional material and labor 
required for the actual moving of the particular item. 
As the fixed charges must be met in any event, any 
additional revenue exceeding the increased expense 
due to the traffic producing it, provides to that extent 

18 See Tift v. So. Ry. Co., 138 Fed. 753, 763. 

i» See W. C. Noyes: American Railroad Rates; Pulp & Paper Manu- 
facturers vs. C. & N. W. Ry., Before Wisconsin R. R. Commission, De- 
cision 89, pp. 26-29, 57-61; In re Rates on Milk and Cream, Before Wis- 
consin R. R. Commission Decision ^No. R-116, pp. 16-17. 
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for fixed expenses that otherwise would have to be 
met solely by the other traflBc. A similar example in 
the furnishing of electric current occurs with refer- 
ence to the power furnished during the daytime to 
operate machinery. The plant is present and must 
be maintained throughout the day. But the greatest 
demand for current is from consumers who use it for 
lighting, and who thus need it only in the evening. 
So anything that can be earned from daytime con- 
sumers above the actual additional expense caused by 
the daytime operation, contributes to that extent to- 
ward the burden of maintaining the plant, and thus 
relieves the consumers of light, who otherwise would 
have to meet the whole expense of maintenance. But 
whatever the enterprise, this additional service should 
at least pay for the additional expense caused by it; 
and this would include nearly, though not necessarily 
all of the variable expenses apportionable to this ser- 
vice on a pro-rata basis. That is, the doctrine of what 
the traffic will bear should affect only the apportion- 
ment of fixed expenses; the additional expense caused 
by the additional traflBc should always be met by that 
traflBc. 

Logically the way to deal with the problem of what 
the traflBc will bear, would seem to be to make a pre- 
liminary apportionment of fixed expenses on a pro- 
rata basis between the different classes of service, and 
then to readjust the fixed charges so as not to make 
the rates prohibitive of any particular service. In 
practice little, if any, apportioning of expenses has 
been attempted, and the doctrine of what the traflBc 
will bear has been applied directly to the rates with- 
out any analysis of the reasons. So far as the Wiscon- 
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sin commission has applied the principle, it has simply 
given effect to it in the rates actually established. 

It must not be inferred that the doctrine of what 
the traflBc will bear is necessarily to be regarded as 
the primary element in rate-making. On the contrary, 
the view has been expressed very strongly by the Rail- 
road Commission of Wisconsin that the actual appor- 
tionment of cost is the primary basis,*** and that rates 
for any particular service ought to be suflBcient to 
make that service contribute its proper pro rata of 
cost. The doctrine of what the traflBc will bear is an 
exception to this doctrine, which is made necessary 
by the value of the service to the consumer, and also 
by such considerations as competition. 

A further qualification sbould be noted with refer- 
ence to the doctrine that each class of service, if pos- 
sible, should bear its own proportion of the expenses. 
The rule must be applied as between different kinds 
of service, and it should not be extended to geograph- 
ical divisions, except possibly within fixed zone limits. 
So in fixing railway passenger fares, the mileage basis 
has been adopted uniformly over a given area, although 
undoubtedly the cost of transportation must vary 
greatly over different parts of the line.*^ Likewise in 
fixing prices of other service, such as street railway 
transportation or telephone service, rates have been 
made uniform within a given zone. The propriety of 
the zone system has been directly determined by the 
Wisconsin Railroad Commission.** 

Included in the cost of furnishing service should be 
a provision to meet the depreciation of the property — 

*» See Pulp and Paper Manufacturers v. C. & N. W. Ry. Cited supra, 

«i Buell V. C. M. & St. P. Ry., 1 Wis. R. R. Com. Rep. 324. 

»« Gillette v. T. M. E. R. & L. Co., 1 Wis. R. R. Com. Rep, 689, 706. 
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that is, a fund for reconstruction or renewal of the 
property as it becomes superseded through age, wear, 
obsolescence, inadequacy or public requirement. This 
fund is called sometimes "depreciation" fund or re- 
serve and sometimes ^^reconstruction" fund or reserve. 
The terms have the same import — one name is taken 
from the cause, depreciation; the other from the rem- 
edy, reconstruction. In most mercantile and manu- 
facturing enterprises, such provision is regularly made 
by an annual charge out of earnings. In some public 
service corporations, notably among steam railways, 
depreciation is met out of current maintenance 
charges. The Wisconsin Railroad Commission has 
held that the operating expenses should include the 
cost "of maintaining the property in such condition 
that its operating efficiency at the end is at least as 
great as it was at the beginning of the year."*^ 

The difference between the rates charged and the 
cost of the service constitutes the profit or return on 
investment that the company receives. In cases fix- 
ing the rates for several classes of service, the Wiscon- 
sin commission has dealt with the return on capital 
as a portion of the cost. For the purpose of determin- 
ing particular rates, this method must do justice. The 
return to the investor must be met by the service as a 
whole; and therefore, it should be apportioned to the 
particular kinds of service in the same manner that 
the common disbursements are apportioned. This 
does not imply that the company's profits can be con- 
sidered only as a whole, and that, therefore, so long 
as the aggregate profits are not excessive, the profits 
of any particular service may not be too great. There 

28 In re Rates of M. St. P. & Ste. St. M. Ry., 1 Wis. R. R. Com. Rep. 
540, 550. 
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would be scant justice in permitting one set of patrons 
to be overcharged merely in order that another set 
might have exceptionally low^ rates. 

The Wisconsin Railroad Commission in the steam 
railway passenger fare cases dealt with the profits of 
the passenger service as entirely distinct from th« 
freight service,^* and a similar method was adopted by 
the Supreme Court of Pennsylvania in the two cent 
fare case there.^* It would seem that the separation 
of profits between different classes of service should 
be made only along very -broad lines, and only so far 
as there can be a clear division of the, elements going 
into the service. Caution must be exercised in reduc- 
ing rates for a particular service, because an apparent 
proht on that service may be due entirely to the 
method of apportionment of common expenses. A 
large part of the cost of operating public service corr 
porations consists of expenses which cannot be divided 
actually because they are incurred for different kinds 
of service in common, and these expenses are appor- 
tioned on an arbitrary basis. In dealing with an item 
of profit appearing in a computation made in this way, 
we must bear in mind that a difference in the method 
of apportioning common expenses may make a vital 
change as to the computed profit or loss on any par- 
ticular service. 

Beyond this possible division between the broad 
groups of service, it would seem that the element of 
profit should be regarded as extending to the whole 
service, just as the common expenses do; and then the 
profit should be apportioned to the classes of service 
as a part of the common expenses, so nearly pro rata 

2^ See Buell v. C. M. & St. P. Ry Co. cited supra. 

" Pennsylvania R. Co. v. Philadelphia Co, 68 Atl. Rep. 676, 
16 
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as is consistent with the doctrine of what the traflBc 
or service will bear. This method is in harmony with 
the fact that nearly all the capital on which the re- 
turn is based is invested in the fixed equipment, whose 
maintenance constitutes part of the fixed expenses. 
The working capital actually employed by public ser- 
vice corporations is very small compared with their 
total capitalization. But the item of return on capital 
is a large proportion of the earnings. As a general 
rule the gross annual earnings of public service cor- 
porations are not over one-fourth or one-fifth of the 
total investment, whereas most successful mercantile 
and manufacturing enterprises do an annual business 
of certainly two or three times their actual capitali- 
zation. 

Coming now to the determination of the amount of 
profit or return, we must more specifically define our 
test of reasonableness. The dictionary definitions of 
the words "reasonable" and "just" give little help. 
They show that the words may have identical mean- 
ings and both may meaa "conforming to proper stand- 
ards." "Reasonable" is also defined as "not excessive 
or immoderate." Most of the judicial definitions are 
in very general terms and merely express vague no- 
tions of right or justice. An approach toward a sat- 
isfactory definition was made by the Supreme Court 
of Minnesta, who defined the word "reasonable" with 
respect to legislation as "fit and appropriate to the 
end in view.*® "Reasonable" as applied to a rate must 
mean "conforming to a proper standard," as between 
company and consumer. The "end in view" in rate- 
making is to protect the public from extortion with- 
out unnecessarily interf erring with the operation of the 

*« Minnesota v. Vandersluis, 42 Minn. 149, 
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property; and if the state is to continue to have pub- 
lic service corporations their profits must at least be 
suflBcient to induce capital freely to enter into such 
undertakings. Likewise, regard must be had for the 
nature of the obligations assumed by the companies 
as an incident of their public calling. 

The first question in determining the permissible re- 
turn must be as to the basis on vsrhich the return is to 
be computed. Here we get but little help from the 
judicial authorities. The case of Smythe vs. Ames, 
169 U. S. 466 is usually quoted as the leading authority^ 
It defines the basis for calculating reasonable rates of 
a public service corporation as "the fair value of the 
property being used by it for the convenience of the 
public," but its method of determination of this fair 
value is limited to a summarizing of the elements 
without any indication as to their relative importance. 
Undoubtedly there is some benefit in knowing — to 
quote from the decision — "the original cost of con- 
struction, the amount expended in pernaanent improve- 
vements, the amount and market value of its bonds 
and stock, the present as compared with the original 
cost of construction, the probable earning capacity of 
the property under particular rates prescribed by 
statute, and the sum required to meet the operating 
expenses;" but no exact or scientific determination of 
rates can be made until some precise rule is laid down 
as to the weight to be given to each of the various 
elements, and particularly as to what factors are to be 
controlling. Other decisions emphasize, or even re- 
gard as controling, particular elements, such as orig- 
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inal cost,*'' cost of reproduction *® or present value ** 
including under these value as a going concern,'® and 
there are varying doctrines as to the method of deal- 
ing with unfortunate or even improvident expendi- 
tures,'* and the consideration to be given outstanding 
stocks and bonds '* franchises '' and good will.'* 

The Wisconsin commission has not yet fixed the 
basis to be adopted, although in the cases it has con- 
sidered so far, it has dealt with reproduction value, 
new, as being substantially equivalent to the proper 
basis in the particular instance. 

A primary question that presents itself is as to the 
consideration to be given respectively to the original 
investment, and the present value of the property. A 
number of cases have laid emphasis on the present 
value, and some of them have dealt with the subject 
as if the value of the property in its existing depre- 
ciated condition were the essential element to be con- 

" San Diego Water Co. v. San Diego, 118 Cal. 556; T. M. B. R. <fc L. 
Co. V. Milwaukee, 87 Fed. 585; Cumberland T. & T. Co. v. Railroad 
Commission, 156 Fed. 823; Brymer v. Butler W. Co. 179 Pa. 231. 

»» See Steenerson v. G. N. Ry Co. 69 Minn. 352. 

»» San Diego L. & T. Co. v. Jasper, 189 U. S. 442; Stanislaus Co. v. S. 
J. & K*s R. C. & I. Co. 192 U. S. 201. [Knoxville v Knoxville Water Co. 29 
Sup. Ct. Rep. 148; Wilcox v Consolidated Gas Co. 29 Sup. Ct. Rep. 192.'] 

«o National Water Co. v. Kansas City, 62 Fed. 853; Matthews v. Com- 
missions, 106 Fed. 7; Gloucester &c. Co. v. Gloucester, 179 Mass. 365; Met- 
ropolitan Trust Co. V. R. R. 90 Fed. 683; Danville v. So. R. R. Co. 89 C. 
C. Rep. 409, 438. 

«^ Capital G. L. Co. v. Des Moines, 72 Fed. 829; Stanislaus Co. v. S. 
J. & K's R. C. & I. Co. 192 U. S. 201; Wilkesbarre v. Spring B. W. Co. 4 
Lack. Leg. News, 367. 

" Spring Valley W. W. Co. v. San Francisco, 124 Fed. 574, 591. [Knox^ 
V. Knoxville Water Co. 29 Sup. Ct. Rep. 148.] 

8« Spring Valley W. W. Co. v. San Francisco, 124 Fed. 574; Consoli- 
dated Gas Co. V. New York, 157 Fed. 849. [Wilcox v. Consolidated Gas 
Co. 29 Sup. Ct. Rep. 192.] 

a* Met. Trust Co. v. R. R. 90 Fed. 6a3; Cedar Rapids Water Co. v 
Cedar Rapids, 117 la. 250; [Wilcox v. Consolidated Gas Co. 29 Sup. Ct. 
Rep. 192; See Knoxville v. Knoxville Water Co, 29 Sup. Ct. Rep. 148.] 
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sidered.^*' But the question involved has usually been 
that of conjfiscation. The Supreme Court of the 
United States has held that a rate which yields 6 per 
cent, on the value of the property in its existing 
condition is not confiscatory/® A Commission's fun- 
damental problem is not to find the border line of 
confiscation, but to determine what is reasonable and 
just, — that is, fit and appropriate to the end in view of 
protecting the public from extortion, and at the same 
time preserving the inducement to investment in 
public service corporations, and giving due weight to 
the duties of the public calling/'' 

In dealing with the question in this light, we ought 
first to consider the position of the investor in public 
service corporations by comparison with other enter- 
prises. Ordinarily the value of property in its exist- 
ing condition is less than the amount invested in it. 
It may be true that in some instances the value of 
a plant as a going concern exceeds the amount of 
money expended in constructing it; but if the value of 
the work of the organizers and compensation for the 
hazards of the undertaking be added as part of the 
cost, it will be found that few, if any, plants over ten 
years old in their present condition have an appraised 
value equal to the cost of producing them. The de- 
preciation of the property through age and wear is 
continuous; and in every industry, the art is continu- 
ally advancing, both as regards the character of the 
apparatus used and the method of manufacture, so 

^® See authorities cited in Consolidated Gas Co, v. New York,157 Fed. 
849, 865. [Knoxville v. Knoxville Water Co. 29 Sup. Ct. Rep. 148; Wil- 
cox V. Consolidated Gas Co. 29 Sup. Ct. Rep. 192.] 

8« Stanislaus County v. S. J. & K's R. C. & I. Co. 192 U. S. 201. 

87 Cf. M. St. P. R. & Sbe. St. M. Ry v. R. R. Commission, 116 N. W 
Rep. 905 (Wis,) 
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that the price of the plant new decreases steadily. We 
can disregard additional expenses necessarily due to 
building a plant in parts experimentally, because the 
value of the whole plant as a going concern includes 
an allowance for this. But decrease in valuation, due 
to age and wear, and to the continual decline in the 
price of machinery, is not only probable but inevit- 
able. In business enterprises generally, an annual 
provision is made from the earnings to compensate 
for this loss. With respect to public service corpora- 
tions the question is, shall the loss through age and 
wear be charged off each year — that is, shall the capi- 
tal account be diminished annually for the deprecia- 
tion, making good out of earnings the amount that is 
deducted; or shall the capital or construction account 
be treated as constant, and a special fund be provided 
as a depreciation or reconstruction reserve for the in- 
evitable loss on the plant. There ought to be no 
difference in rates, whether the investment or the 
present value of the property be taken as the basis 
because the percentage of return should depend upon 
the basis adopted. The basis of existing value must 
imply a correspondingly higher percentage of return 
because of the additional risk involved in this basis. 
^ On principle, it would seem that the proper basis is 
the investment or original cost; and in Wisconsin the 
public utility law^^ also leads to this conclusion. On 
this basis we would deal with depreciation through a 
contra-reserve, computed to cover the risk of the 
superseding of the property before it is worn out, be- 
cause of future obsolescence, inadequacy or public 
requirement. This risk does not affect the value of 
property in its present condition as compared with its 

8 8 L. 1907, c. 499, §1797m-15. 
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value new; but it does necessitate insurance by means 
of a reserve. Further, a public service corporation is 
under statutory obligation to maintain its property in 
a state corresponding to the progress of the art. 
Therefore, it ought to provide means to made the suc- 
cessive renewals of the property which are made 
necessary by progress of the art, as well as by age or 
wear. In view of this obligation of the shareholeers 
to keep the property intact, their investment should 
be dealt with as constant. 

The replacement of the depreciated property does 
not occur uniformly in any one year, but is made over 
a period of years, in varying proportions; and by far 
the greater part of the reconstruction does not be- 
come necessary until some years after the company 
begins business. The earlier years of public service 
corporations, like those of most other business enter- 
prises, involve operation at a loss or with very little 
profit. Indeed, investors usually enter into these un- 
dertakings with the expectancy that the later years 
will make good the inevitable losses at the beginning. 
The variations in the need for reconstruction, and the 
differences in the company's financial ability to pro- 
vide for it, can best be dealt with and accounted for 
by treating the investment account as unimpaired, 
and by dealing with the fund for reconstruction 
through a reconstruction or depreciation reserve. 

Perhaps the most important reason for taking the 
actual investment as the test, rests in the nature of a 
public calling. Conduct of a public service corpora- 
tion really involves an exercise of the sovereign power 
of the state. The state, instead of itself furnishing 
the public service, delegates the task to a corporation 
under the management of natural persons, who invest 
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their own money in the undertaking. They assume the 
obligation to furnish adequate service under all cir- 
cumstances, and they take upon themselves the risk 
of loss of their investment through accident, misman- 
tigement or failure to obtain patronage. In return 
they receive the privilege, subject to state control, of 
earning a profit as compensation for their task of con- 
ducting this function of the state. If the state were 
to conduct the business, justice to taxpayers at large 
would require that the patrons of the public utility 
pay a sufficient return to compensate the state for the 
interest paid by it, and also for the risk assumed by 
investing in the enterprise funds obtained from direct 
taxation or by bond issues.^ ^ If the state itself were 
conducting the business, the basis of return would 
have to be the amount taken from the general funds 
of the state and placed in the particular venture. The 
same rule ought to be applied where the stockholders 
of a corporation undertake for the state the fulfill- 
ment of the duty. 

Of course, in taking investment or cost as the test, 
exorbitant or otherwise improper items of expendi- 
tures ought to be eliminated. It may well be said 
that the test should be not necessarily what the prop- 
erty actually cost, but what the ^property ought to have 
cost constructed at the time and under the circumstancs 
that the terms of the franchise necessitated construction. 
If the investors purchased cheaply, they ought to 
benefit by their bargain, and if they have been ex- 
travagant or unwise, they ought to pay the penalty. 

»»Cf. City of Dodgeville V. Dodgeville Elec. L. &P. Co. Wisconsin 
R. R. Commission Decision, No. U. 14, p. 24. 
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So instead of adopting the term "cost" we might de- 
fine the test better as the "proper cost."^^* 

A serious objection to adopting present value as a 
basis for rate-making, is the practical impossibility of 
any just determination of that value. We can find 
the present reproduction cost of the physical items 
of the property, but this cost will vary with the par- 
ticular state of the market at the time. After this 
point is reached, exact analysis ceases. The deter- 
mination of the exact condition of the property in- 
volves an estimate of depreciation. Further, the 
plant as a going concern — an operating whole — is 
something more than the items of physical property 
entering into it. We have to deal with the property 
as a completed harmonious operating whole, with each 
part proved by experince to be appropriate to the rest, 
with its equipment developed by experimentation so 
that it is adapted to the peculiar needs of the particu- 
lar community, with a large part of the community 
educated to the use of the product, and with an 
operating organization trained to utilize the plant to 
its highest eflBciency. The value of this plant in 
actual operation is certainly more than the value of 
the separate items of apparatus composing it; but how 

8»a. Since this address was written (June 19G8) the United States 
Supreme Court has decided the eases of Wilcox v. Consolidated Gas Co, 
29 Sup. Ct. Rep. 192, and Knoxville v, Knoxville Water Co, 29 Sup. Ct. 
Hep 148, holding that "there must be a fair return upon the reasonable 
value of the property at the time it is being used for the public." How- 
ever, these cases involve merely the constitutional question of confisca- 
tion, and so do not control the test to be applied by a commission act- 
ing, not merely to prevent confiscation, but to determine what is reason- 
able and just. The constitutional cases on confiscation rest on the prop- 
osition that property is confiscated when its earning power is taken 
away; the only property that can be so taken is the present property 
appraised in its present condition. As has been pointed out, the ques- 
tion for a commission is radically different. 
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shall we determine this value? Any judgment by ex- 
perience based on consideration of the elements as a 
whole is largely a matter of highly trained guess. An 
approximation might be reached by taking the orig- 
inal expense of building up the completed whole and 
coupling this with an arbitrary allowance for the suc- 
cessfully mastered initial risk of the venture, taking 
into consideration the value of a similar business or- 
ganization in a private occupation. 

The real difficulty is that in actual commercial 
practice, value is determined from earning power. 
Public service corporations, like private enterprises, 
have'been bought and sold on the estimate of what they 
oughttobeable to earn. The Interstate Commerce 
Commission has said: "What is the value of a railway? 
Does not that value depend almost wholly on the rate 
it is permitted to charge?"*^ The Supreme Court of 
Wisconsin has held it proper for the state board of 
assessment to take into consideration earning power, 
when fixing the assessed value of a railroad,*^ and the 
Railroad Commission of Wisconsin has held that be- 
cause the taxed value might be based on earning 
power, it was not necessarily a conclusive basis for 
rate-making.*^ The fallacy is obvious in reasoning 
that rates must be based on value, and the value 
determined from earning power. 

Another element to be considered is that the basis 
for making rates ought to be one that can be made 
use of continuously from year to year. If the invest- 
ment be the basis, the books of the company can be 
made to show the true amount from day to day. But 

^^ In re Proposed Advances in Freight Rates, 9 I. C. C. Rep. 405. 

* 1 C. & N. W. Ry V. State, 128 Wis. 553. 

<2 Buell V. C. M. & St. P Ry, 1 Wis. R. R. Com. Rep. 324, 480. 
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if the actual value of the property in its depreciated 
condition is to be the test, there is no practicable way 
in which a record can be kept of the rate-making 
basis. It would be not only impracticable but prob- 
ably impossible in operating practice for any public 
utility company to make its capital account fluctuate 
with the changes in value continually occuring from 
the differences in market prices; and it would be 
equally impracticable to make the company's capital 
account show the varying effects of depreciation. 

So far we have discussed the basis for computing 
the rate of earnings. When we come to apply the 
same principle to the percentage or rate of earnings, 
we reach the test that the return must be sufficient to 
induce capital to invest in the enterprise. The particu- 
lar percentage would vary with the nature of the 
occupation, and it ought to be determined by evidence 
in each class of cases. Certainly it would be de- 
structive to the [policy of this state to adopt any 
lower basis, and it would be unjust to the public to 
give a compensation out of proportion to the earnings 
in other similar enterprises. In the electric lighting 
cases in Wisconsin, the commission reached the basis 
of 8 per cent, by considering the legal interest rate 
and adding 2 per cent, to this for the risks involved, 
although the commission also gave weight to the cur- 
rent earnings in other enterprises.*^ 

A further question is as to what allowance to make 
for skillful management. If a single fixed percentage 
of earnings be ^provided for all public service corpo- 
rations of a given class, there will be no inducement 
to improve the business methods or to obtain econo- 

*^ See In re Merrill Ry & Light Co. Rates. Wis. R. R. Commission 
Decision No. 88, p. 11. 



Digitized by V:iOOQIC 



244 Wisconsin State Bar Association 

mies in management. The experience of some of the 
companies where such regulations prevail shows that 
this objection has been demonstrated in practice. It 
is possible to take the view of fixing a basic minimum 
return, and then allowing something above this in 
those cases where a commission may find exceptions^.1 
managerial skill; but a more just method would be to 
fix a certain percentage of earnings as representing 
the proper average in the class of business, and then 
to allow the particular company to earn more or less 
than that amount, according as the commission may 
judge its earnings to be greater because of exceptional 
managerial skill, or to be diminished because of un- 
skilfulness or inefiiciency, The quality of the service 
rendered ought also to be an element in determining 
the rate of return permitted, so as to hold out an in- 
ducement to eificiency. 

An inducement to make improvements can also be 
given by permitting a higher rate of return as the 
price of service is reduced — a method of profit shar- 
ing with the public. This plan has proved satisfactory 
in some of the English gas companies and it is ex- 
pressly authorized by the Wisconsin Utility law, if the 
Commission approve.** 

The subject of rate-making is still almost entirely 
new. The fault has been the failure to deal with ' 
the subject analytically, and thus the controlling 
principles have not been evolved. The fundamental 
problem now is to reach an exact analysis of the 
elements involved, and to develop a system of prece- 
dents and rules to serve as a guide for future cases. 

** L. 1907, c. 499, § 1797m-17. 
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NAME. 

Section 1. The Association shall be called "The 
State Bar Association of Wisconsin." 

OBJECT. 

Section 2. The object of the Association is to main- 
tain the honor and dignity, and to increase the useful- 
ness and influence of the profession of the law. 

MEMBERSHIP. 

Section 3. The members of the legal profession in 
this state whose names shall within sixty days be sub- 
scribed to the roll of membership, are hereby declared 
to be members of this Association. 

Any member of the profession in good standing, 
practicing in this state, may become a member by a 
vote of the Association, as hereinafter prescribed, on 
signing the said roll and paying the prescribed admis- 
sion fee, or upon the recommendation of the Com- 
mittee on Membership and upon a majority vote of 
the Executive Committee. By-laws regulating the 
admission of members may be adopted. 

Section 4. The judges of the several courts of rec- 
ord having civil or criminal jurisdiction in this state 
and of the United States, are hereby declared to be 
honorary members of this Association, and may take 
part in all its deliberations on general subjects. Non- 
resident members of the profession may be elected 
honorary members with like privileges. 
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REPRESENTATION BY PROXY. 

Section 5. Any member in good standing, who is 
unable to attend any meeting of this Association, may 
be represented therein by proxy duly appointed in 
writing, such proxy being a member of this Associa- 
tion, and a resident of the judicial circuit of the mem- 
ber appointing him. 

Section 6. The officers of the Association shall be 
a President, a Vice-President from each judicial cir- 
cuit in the state, a Secretary, a Treasurer, and an Ex- 
ecutive Committee, consisting of the President, Secre- 
tary and Treasurer, and the Chairman of each standing 
Committee. All of said oflBcers, except the Executive 
Committee, shall be elected for one year and until 
their successors are elected. At the meeting of the 
Association at which this provision shall be adopted 
there shall be elected two members of the Executive 
Committee for one year, two for tw^o years, and two 
for three years, and thereafter two members of such 
committee shall be elected annually for three years. 
The standing committee of which each member of the 
Executive Committee shall be chairman shall be des- 
ignated at the time of his election. Vacancies occur- 
ring in the oflBice of Secretary, Treasurer or Executive 
Committee, shall be filled by appointment by the Ex- 
ecutive Committee, until the next ensuing annual 
meeting. The President shall be the Chairman of the 
Executive Committee and the Secretary shall be the 
Secretary of such committee. 

DUTIES OF EXECUTIVE COMMITTEE. 

Section 7. The Executive Committee shall conduct 
the affairs of the Association subject to the constitu- 
tion, by-laws and rules of the Association, and shall 
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carry out all resolutions or directions of the Associa- 
tion. They shall have power to make by-laws for the 
government of the Association, its officers and com- 
mittees in all matters; but such by-laws may be 
amended, altered or repealed by the Association at 
any meeting thereof. The Association may also adopt 
by-rlaws, and no by-law, alteration or repeal of a by- 
law made by the Association, shall be altered, changed, 
modified or restored by the committee. 

DUTIES OF SECRETARY. 

Section 8. The Secretary shall keep a record of the 
proceedings of all meetings of the Association, and of 
its Executive Committee, in a book kept for that pur- 
pose. He shall preserve all correspondence, and all 
communications addressed to the Association or to its 
committee, relating to its affairs, and lay the same be- 
fore the committee at any meeting thereof. He shall 
notify officers and members of their election, and con- 
duct the correspondence of the Association under the 
direction of the Executive Committee, and perform 
such other duties as may be prescribed by the consti- 
tution or by-laws, or as the Association or Executive 
Committee may direct. 

The Secretary shall deposit with the Wisconsin 
State Historical Society for safe-keeping the records, 
documents, books and papers of the Association, ex- 
cept such as may be required by the Secretary and 
Treasurer in the performance of their duties. 

DUTIES OF TREASURER. 

Section 9. The Treasurer shall receive, collect, 
safely keep and under the direction of the Executive 
Committee disburse all funds of the Association. He 
shall report annually, or oftener if required by the 



Digitized by VjOOQIC 



248 Wisconsin State Bar Association 

committee; shall keep regular accounts of all sums 
received and disbursed, and shall notify all members 
in arrears. His account shall at all times be open for 
inspection of the Executive Committee, and shall be 
examined at each meeting of the Association by a 
special committee to be appointed for that purpose. 
He shall at the expiration of his term of oflBce, pay 
over and deliver to his successor in office, or such per- 
son as the Executive Committee shall appoint to re- 
ceive the same, all moneys, books and property in his 
possession as such oflBcer on demand. He shall per- 
form such other duties as may be prescribed by the 
constitution or by-laws, or as the Association or Ex- 
ecutive Committee may direct. 

MEETINGS OF THE ASSOCIATION. 

Section 10. There shall be a meeting of the Asso- 
ciation once in each year, on the Third Tuesday of 
February, and such other meetings as the Association 
shall appoint, or as may be called by the Executive 
Committee. The Secretary shall give thirty days' 
notice of all meetings, whether annual or special, ex- 
cept as may be provided by rule or by-law hereafter 
adopted. The usual parliamentary rules shall govern 
the meetings of the Association. The admission fee 
shall be two dollars, to be paid in all cases on signing 
the roll of members. Annual dues shall be fixed at 
three dollars, and shall be payable for each year on or 
before the annual meeting of that year. 

ELECTIONS. 

Section 11. Elections shall be by ballot. In elec- 
tions of officers a majority of the votes cast shall 
elect; in election of members three-fourths of the 
votes cast shall be necessary to elect. 
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PROCEEDINGS^ WHEN PUBLIC. 

Section 12. Proceedings against members or other 
lawyers, upon complaint, shall be with closed doors. 
Other deliberations of the meeting shall be open to 
the public. In proceedings upon complaints no votes 
shall be allowed by proxy. 

MEMBERS, WHEN ANI) HOW TO JOIN. 

Section 13. If any person elected as a member does 
not, at or before the next annual meeting, signify his 
acceptance by signing the roll and paying his admis- 
sion fee he shall be deemed to have declined to become 
a member. Any person elected a member may, by 
letter of attorney, to be filed with the Secretary, ap- 
point any member his attorney to sign the roll. 

STANDING COMMITTEES. 

Section 14. There shall be appointed by the Presi- 
dent, in the manner herein provided, the following 
standing committees, which shall consist of six mem- 
bers each and a member of the Executive Committee, 
who shall be chairman thereof. 

1. A Judicial Committee, which shall be charged 
with the duty of hearing and examining all complaints 
against members of the Association, and also all com- 
plaints which may be made in matters affecting the 
interests of the legal profession, the practice of the 
law, and the administration of justice, and to report 
the same to the Association with such recommenda- 
tions or suggestions as they deem proper. 

2. A Committee on the Amendment of the Law, 
which shall be charged with the duty of considering 
proposed changes of the law, and of recommending 
such as they deem entitled to the favorable influence 
of the Association, and of conferring with the legisla- 
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tare of the state, or any coipmittee thereof, in respect 
thereto, when directed by the Association. 

3. A Committee on Membership, to which shall be 
referred for recommendation and report, all applica- 
tions for membership in the Association. 

4. A Committee on Legal Education, on which 
shall devolve the duty of examining and reporting 
upon our system of legal education and of admission 
to the bar, and recommending such changes as they 
deem advisable. 

5. A Committee on Necrology and Biography, who 
shall report to each annual meeting the decease of any 
members of the Association who shall have died dur- 
ing the preceding year, and the decease of distinguished 
members of the legal profession in this state who may 
not be members of this Association, with such obituary 
notices as such committee may deem best. 

6. A Committee on Publication, who shall, under 
the direction of the Executive Committee, prepare for 
publication and cause to be printed the proceedings 
of the meetings of the Association, with the addresses 
and papers presented at such meetings, or such part 
thereof as such committee may deem best. 

7. At the meeting of the Association at which this 
provision shall be adopted, there shall be appointed 
two members of each of such committees for one year, 
two members of each such committees for two years, 
and two members of each of such committees for three 
years. Thereafter two members of each of such com- 
mittees shall be appointed annually for three years. 

8. Special committees may be appointed by the 
Association from time to time. Each committee may 
adopt rules for its government or procedure, subject 
to the constitution and by-laws. Each of said com- 
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mittees shall make a report at the annual meetings of 
the Association, and to the Executive Committee 
whenever required by that committee. 

PROCEEDINGS AGAINST MEMBERS OF THE LEGAL 
PROFESSION. 

Section 15. Whenever complaint shall be made 
against a member of this Association, by any member 
or members thereof for any misconduct in his rela- 
tions thereto, or by any person or against any member 
of the legal profession admitted to or practicing at 
the bar in this state, whether a member of this Assp: 
ciation or not, for any misconduct in his profession, 
such complaint may be presented to the Judicial Com- 
mittee. The complaint must be in writing subscribed 
by the member or person making the same, plainly 
stating the matter complained of, with particulars of 
time, place and circumstance. The committee shall 
examine the same, under such regulations as they may 
adopt, and report their conclusions, together with the 
evidence in the case, to the Association for such ac- 
tion as the case may require. If the Association shall 
determine that any lawyer, whether a member of this 
Association or not, should be presented to the supreme 
or any circuit court in this state to be dealt with for 
any misconduct in the profession, the Association 
shall appoint a committee to prosecute such case in 
behalf of the Association. 

SUSPENSION, EXPULSION, ETC. 

Section 16. Any member may be suspended or ex- 
pelled for misconduct in his relations to the Associa- 
tion, or in his profession, after conviction thereof, by 
such methods of procedure as may be prescribed by 
the laws; and all interest in the property of the Asso- 
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ciation of persons ceasing to be members by expulsion, 
resignation or otherwise, shall thereupon vest in the 
Association. 

WHEN TO TAKE EFFECT — AMENDMENTS. 

Section 17. This constitution shall go into effect 
immediately. . It can be amended only by a two-thirds 
vote of the members present in person or by proxy at 
an annual meeting of the Association. 

SIGNING THE ROLL. 

Section 18. A roll for the signature of the members 
of this Association shall be prepared by the Secretary 
and be signed by the several members thereof append- 
ing to the name of each respectively in appropriate 
columns, the date of his election to membership, the 
date of his signature to the roll, the county and place 
of his residence and his postoffice address. Such roll 
shall have the following agreement at the head 
thereof, to-wit: "The undersigned each severally un- 
dertakes to become a member of *The State Bar Asso- 
ciation of Wisconsin,' and agrees with the said Asso- 
ciation and the several members thereof, to abide by 
the constitution of the same, and the by-laws which 
may be adopted thereunder, to faithfully perform the 
duties of, and honorably demean himself as a member 
of the Association; and to pay such dues, assessments 
and fines as may be imposed upon him in accordance 
with said constitution or by-laws," 
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Article I. Any member of the profession practic- 
ing in this state, desiring to join the Association, will 
forward his application in writing to the Secretary, 
stating therein his full name and residence, when and 
where he was admitted to the bar, and where he has 
since been engaged in the practice of law. 

Article II. The Secretary will note upon each ap- 
plication for admission the date of its reception and 
present all applications received by him to the Com- 
mittee on Membership at its first meeting. 

Article III. The Committee on Membership will, 
on the first day of the convening of the Association 
at an annual or other meeting, act upon all applica- 
tions for admission presented to them, and report to 
the Association, at its first business session of such 
meeting, with its recommendation upon each applica- 
tion. 

MEETING OF THE ASSOCIATION. 

Article IV. The order of exercises at the annual 
meeting shall, unless otherwise directed by the Exec- 
utive Committee or the Association be as follows: 

1. Opening address of the President and such other 

exercises as the Executive Committee shall 
prescribe. 

2. Report of Committee on Membership and election 

of members. 

3. Reports of Secretary and Treasurer. 

4. Report of Executive Committee. 
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5. Reports of standing committees; Judicial Com- 

mittee, On Amendment of the Law, On Legal 
Education. 

6. Reports of special committees. 

7. Nomination of officers. 

8. Miscellaneous business. 

9. The election of officers. 

Article V. No person shall speak more than ten 
minutes at a time, nor more than twice on the same 
subject unless by permission of the Association. 

Article VI. All reports made, papers or essays read 
or addresses delivered before the Association, shall be 
lodged with the Secretary. The annual address of the 
President, such addresses as may be delivered on in- 
vitation of the Executive Committee, and a minute 
of all proceedings at the annual meeting shall be 
printed; and such other papers or addresses as the Ex- 
ecutive Committee shall direct. 

MEETING OF STANDING COMMITTEES. 

Article VII. All standing committees shall meet 
on the first day of each annual meeting, at the place 
where the same is to be held, at such hours as their 
respective chairmen shall appoint. 

Article VIII. Special meetings of any committee 
shall be held at such times and places as the chair- 
man thereof may appoint; reasonable notice to be 
given by him to each member by mail. 

Article IX. The Executive Committee shall hold 
a meeting at such time and place as shall be fixed by 
the chairman thereof at least sixty days prior to the 
annual meeting of the Association for the purpose of 
making such arrangements as they may deem advis- 
able for such annual meeting. They shall immedi- 
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ately after such meeting report to the Secretary the 
arrangements made by them, if any, and the Secretary 
shall give notice thereof to each member of the Asso- 
ciation by mail at least thirty days prior to such an- 
nual meeting. 
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Burke, Frank P. B., Milwaukee 
Burke, J. F.,* Milwaukee 
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Carpenter, Eid. F., Janesville 
Carpenter, Harry M., Milwaukee 
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Clark, Sat.,* Horicon 
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Crosten, William,* Racine 
Crownhart, Chas. H., Superior 
CunniDgham, John, Janesville 
Curtis, George, Jr., Madison 
Curtis, H. H.,* Merrill 
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Donovan, J. F., Milwaukee 
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Downer, P. W., Jr.,t Chicago 
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Gill, Thomas H., Milwaukee 
Gillen, Martin J., Racine 
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Gilson, F. L.,* Milwaukee 
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Grace, Harry H„ Ashland 
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Hoskins, I. I., Dodgeville 
Hough, George C, New Richmond 
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Jackman, Ralph W, Madison 
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Lamb, P. J., Madison 
Lamoreux, C. A. Ashland 
Lamoreaux, Courtenay W., Mayville 
Lamoreaux, O. H., Stevens Point 
Lander, H. W., Beaver Dam 
Lander, W. J.,* Green Bay 
Lando, M. N., Milwaukee 
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Lewis, H. M., Madison 
Lincoln, P. L., Richland Center 
Lines, George, Milwaukee 
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Marchetti, Louis, Wausau 
Mariner, E., Milwaukee 
Markham, George C, Milwaukee 
Markham, H. H.,t Milwaukee 
Markham, Stuart H.,txMilwaukee 
Marsh, S. M., Neillsville 
Marshall, R. D., Madison 
Martin, C. K.,* Milwaukee 
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Orton, P. A., Darlington 
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Raymond, James O.,* Stevens Point 
Reese, Samuel W.,* Dodgeville 
Reed, Myron A., West Superior 
Reid, A. H., Merrill 
Reid, Ray S., La Crosse 
Reitman, Leo, Milwaukee 
Remington, C. C.,* Baraboo 
Reukema, R., Milwaukee 
Reynolds, Edward J., Madison 
Riess, John J.,t Milwaukee 
Rietbrock, Fred.,* Milwaukee 
Richards, Harry S., Madison 
Richardson, E. L., Milwaukee 
Richardson, M. P., Janesville 
Riley, M. M., Milwaukee 
Ritchie, A. S..t Racine 
Richmond, T. C, Madison 
Richmond, R. M., Evansville 
Riordan, D. E., Eagle River 
Robinson, George E., Oconomowoc 
Robinson, N. S.,* Milwaukee 
Rodolph, Charles G., Muscoda 
Rogers, Chas. B., Fort Atkinson 
Rogers, William H., Fort Atkinson 
Rogers, W. H.,t San Jose, Cal. 
Rogers, J. H., Portage 
Rood, John C, Beloit 
Rohr, Julius E., Milwaukee 
Rosa, Charles D., Beloit 
Rose, David Stuart, Milwaukee 
Rosenburg, Marvin B., Wausau 
Rosendale, Samuel, Milwaukee 
Ross, Frank, Superior 
Ross, Frank A., West Superior 
Ross, Herman W., Milwaukee 
Rountree, H. H., Platteville 
Rubin, Wra. B., Milwaukee 
Ruger, William, Janesville 
Ruger, William, Jr., Janesville 
Runge, Karl, Milwaukee 
Rusk, Lycurgus J., Chippewa Falls 
Russell, Charles C, Milwaukee 
Ryan, Hugh, Milwaukee 
Ryan, Thomas C, Wausau 
Ryan, T. E Waukesha 
Sale, J. W., Janesville 
Sale, L. B. * Green Bay 
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Sanborn, A. L., Madison 
Sanborn, A. W., Ashland 
Sanborn, John B., Madison 
Sawyer, H. W., Hartford 
Scheiber, Fred., Milwaukee 
Schintz, Walter, Milwaukee 
Schley, Bradley G.,* Milwaukee 
Schmidt, Henry P., Milwaukee 
Schmitz, A. J., Milwaukee 
Schubring, E. J. B., Madison 
Seaman, Charles,* Sheboygan 
Seaman, William H., Sheboygan 
Seeley, J. W., Waupun 
Shaw, James D., Milwaukee 
Shawvan, K., Milwaukee 
Sheets, Harry M , Milwaukee 
Shea, W.F., Ashland 
Sheldon, Henry T., Madison 
Sheldon, Shepard L.,t Fargo 
Shepard, Charles E.,t Seattle 
Shepard, Thomas R.,t Seattle 
Sheridan, Philip, Green Bay 
Shontz, G. M., Richland Center 
Siebecker, R. G., Madison 
Silber, Harry M., Milwaukee 
Silverthorn, Willis, C, Wausau 
Sleight, R., Ashland 
Sloan, A- Scott, Beaver Dam 
Sloan, I. C.,* Janesville 
Sloan, Henry S., Edgerton 
Smelker, J. P., Dodgeville 
Smith, A. A. L.,* Milwaukee 
Smith, A. Hyatt,* Janesville 
Smith, Chas. F., Milwaukee 
Smith, E. P.,* Milwaukee 
Smith, George B.,* Madison 
Smith, Harley F..t Delavan 
Smith, Howard L., Madison 
Smith, J. B., Madison 
Smith, J. M.,* Mineral Point 
Smith, O. C, Dodgeville 
Smith, Samuel M.,t Janesville 
Smith, Ruf us B., Madison 
Smith, R. E., Merrill 
Smith, Winfield,* Milwaukee 
Smith, W. La Fayette,* Madison 
Smith, W. M., Janesville 
Somers, Thos. F., Milwaukee 



Spence, T. W., Milwaukee 
Spencer, Edward W., Milwaukee 
Spencer, James R. Waukesha 
Spensley, Calvert, Mineral Point 
Spensley, C. F.,* Madison 
Spilde, Hans,t Madison 
Spooner, Chas. P., Milwaukee 
Spooner, John C, Madison 
Spooner, P. L., Madison 
Spooner, R. C.,t Chicago 
Spooner, Willet M., Milwaukee 
Stahl, John, Boscobel 
Stark, Henry W., Milwaukee 
Stark, Joshua, Milwaukee 
Stebbins, Byron H., Green Bay 
Steel, W. M., West Superior 
Stern, Morris, Milwaukee 
Stevens^ Breese J.,* Madison 
Stevens, E. Ray^ Madison 
Stevens, G. W., Columbus 
Stevens, J. C, Milwaukee 
Stockwell, T. J.,t Darlington 
Stone, James A., Reedsburg 
Stover, J. H., Milwaukee 
Strong, Moses M.,* Mineral Point 
Stroud, W. S., Portage 
Sturdevant, L. M., Neillsville 
Sumner, D. H.,* Waukesha 
Sumner, Mrs. Tessie M., Waukesha 
Sutherland, George E.,* Milwaukee 
Sutherland, George G., Janesville 
Swan, George B., Beaver Dam 
Swanson. Sam T., Madison 
Sylvester, George, Milwaukee 
Tarrant, W. D., Milwaukee 
Tattershall, R.,* Beloit 
Taylor, Charles S., Barron 
Taylor, David,* Fond du Lac 
Taylor, James B.,* Portage 
Teall, George C, Eau Claire 
Tenney, C. H., Madison 
Tennoy, D. K., Madison 
Thieman, John F., Milwaukee 
Thomas, John E., Sheboygan Falls 
Thomas, O. B., Prairie du Chien 
Tibbs, Wra. L., Milwaukee 
Tickner, John C, Menomonie 
Tillinghast, C. D., Bloomer 
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Timlin, William H., Milwaukee 
Tipton, R. I., Superior 
Todd, S. J.,* Beloit 
Tomkins, W. M.,* Ashland 
Towne, John P., Edgerton 
Tracy, John J.,t Crossville, Tenn. 
Tripp, J. S., Sauk City 
Trost, Hugo J., Milwaukee 
Trottman, J, F., Milwaukee 
Turner, H. G.,* Milwaukee 
Turner, John, Mauston 
Turner, Jas. H., Milwaukee 
Turner, W. J., Milwaukee 
Turner, W. W. D., Ripon 
Tyler, Thomas B.,* Sparta 
Umbreit, Aug. C, Milwaukee 
Umbreit, Milton H., Milwaukee 
Ungent, Alfred A., Chilton 
Upham, H. A. J., Milwaukee 
Van Dyke, Douglas, Milwaukee 
Van Dyke, George D., Milwaukee 
Van Dyke, William D,, Milwaukee 
Van Valkenburg, F. B., Milwaukee 
Veeder, F. S., Mauston 
Vernon, R. C.,* Madison 
Viele, I. F. S.,* Prairie du Chien 
Vilas, Charles A., Milwaukee 
Vilas, Edward P„ Milwaukee 
Vilas, Levi M.,* St. Paul 
Vilas, William F.,* Madison 
Vlach, John V., Milwaukee 
Vroman, Charles E.,t Chicago 
Wahl, George H.,* Milwaukee 
Walker, W. A.,* Milwaukee 
Wall, John A.,* Milwaukee 
Walthers, F. J., Milwaukee 
Warner, Ernest Noble, Madison 
Warner, W. S.,* Appleton 
Watkins, R. A., Lancaster 
Watson, S. H., Lodi 
Webb, Charles M., Grand Rapids 
Webster, C. M., Prairie du Chien 
Weeks, D. T.,* Whitewater 



Wegg, D. S.,t Milwaukee 
Wegner, John W., Milwaukee 
Weil, Paul A.,* West Bend 
West, Geo. A., Milwaukee 
Westfall, F. C, Milwaukee 
Weissert, A. G., Milwaukee 
Wheeler, Leverett C, Milwaukee 
Wheeler, N. Wm* Baraboo 
Wheeler, William G., Janes ville 
Whelan, C. E., Madison 
White, James S., Milwaukee 
Whitehead, John M., Janesville 
Widvey, T. J., La Crosse 
Wight, William Ward, Milwaukee 
Wight, O. W.,* Milwaukee 
Wild, Robert, Milwaukee 
Wildish, J. E., Milwaukee 
W^illiams, George L., Milwaukee 
Williams, John K.,* Shullsburg 
Williams. O. T. Milwaukee 
Williams, S. M., Milwaukee 
Williams, W. C.,* Milwaukee 
Wilkinson, R. A., Wonewoc 
Wilson, Alexander,* Mineral Point 
Wilson, John D., Boscobel 
Whipperman, H. C, Grand Rapids 
Winans, John,* Janesville 
Wing, M. P.,* La Crosse 
Winkler, Fred C, Milwaukee 
Winn, John E., Milwaukee 
Winsor, F., Mauston 
Wood, Edgar L., Milwaukee 
Woodbury, Milo, Tomahawk 
Woodward, Wm. H., Watertown 
Wooton, Frank M., Madison 
Witte, R. S., Milwaukee 
Wright, J. E., Baraboo 
Wright, A. F., Ashland 
Wynne, Franklin B., Madison 
Yockney, Chauncey W., Milwaukee 
Yockney, Edward J., Milwaukee 
Zabel, Winfred C, Milwaukee 
Zimmers, W, J., Milwaukee 
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Ashland County Bar Association — President, Wm. 
F. Shea, Ashland; Secretary, M. E. Dillon, Ashland. 

Chippewa County Bar Association — President, 
Arthur Gough, Chippewa Falls; secretary, F. W. Jen- 
kins, Chippewa Falls. 

Columbia County Bar Association — President, Chas. 
L. Dering, Portage; secretary, C. A. Fowler, Portage. 

Dane County Legal Association — President, Burr 
W. Jones, Madison; secretary, John A. Aylward, Mad- 
ison. 

Dodge County Bar Association — President, S. W. 
Lamoreaux, Mayville; secretary, Chris. A. Christian- 
sen, Juneau. 

Douglas County Bar Association — President, E. F. 
McCausland, Superior; secretary, George Wilkinson^ 
Superior. 

Eau Claire County Bar Association — President, Ira 
B. Bradford, Augusta; secretary, Frank R. Farr, Eau 
Claire. 

Fond du Lac County Bar Association — President, 
Maurice McKenna, Fond du Lac; secretary, J. W. 
Watson, Fond du Lac. 

Grant County Bar Association — Secretary, E. B. 
Goodsell, Lancaster. 

Jefferson County Bar Association — President, L. B. 
Caswell, Fort Atkinson; secretary, A. M. Webb, Fort 
Atkinson. 

La Crosse Bar Association — President, Benjamin F. 
Bryant, La Crosse; secretary, John Brindley, La 
Crosse. 
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Langlade County Bar Association — President, W. 
F. White, Antigo; secretary, Max Hoffman, Antigo. 

Manitowoc County Bar Association — Secretary, E. 
L. Kelley, Manitowoc. 

• Milwaukee Bar Association — President, Joseph G. 
Donnelly, Milwaukee; secretary, Carl Geilfuss. 

Monroe County Bar Association — President, George 
Graham, Tomah; secretary, R. B. McCoy, Sparta. 

Oneida County Bar Association — President, S. H. 
Alban; secretary, H. F. Steele. 

Racine Bar Association — President, Thos. M. Kear- 
ney, Racine; secretary, E. R. Burgess, Kenosha. 

Rock County Bar Association — President, William 
Smith, Janes ville; secretary Arthur M. Fisher, Janes- 
ville. 

Rusk County Bar Association — President, L. F. 
McGill, Ladysmith; secretary, Glenn H. Williams, 
Bruce. 

St. Croix County Bar Association — President, H. C. 
Baker, Hudson; secretary, James A. Frear, Hudson. 

Sauk County Bar Association — President, Giles 
Stevens, Reedsburg; E. F. Dithmar, Baraboo. 

Vernon County Bar Association — President, C. M. 
Butt; secretary, H. P. Proctor. 

Waukesha County Bar Association — President, A. 
J. Dopp, Waukesha; secretary, C. W. Newbury, Wau- 
kesha. 

Waupaca County Bar Association — President, F. M 
Guernsey, Clinton ville: secretary, Irving P. Lord, 
Waupaca. 

Winnebago County Bar Association — President, 
Charles Barber, Oshkosh; secretary, A. J. Barber, 
Oshkosh. 



Digitized by VjOOQIC 



INDEX 

Page. 

Appendix to Part I 59 

Appendix to Part II 151 

Bar Associations of Wisconsin 265 

By-Laws 253 

Constitution 245 

Fowler, Chester A.— Portrait 172 

Address — Luther S. Dixon 173 

Oregory, Charles Noble — Portrait 192 

Address — Roger Brooke Taney 193 

Hazelton, Gerry W. — Address — John Jay and the 

Treaty of 1794 93 

Jones, Burr W. — Portrait 32 

President's Address 153 

Address — Tendencies of Half a Century in 

Wisconsin Courts 112 

Mack, Edwin S.— Portrait 220 

Address — Standards for Rate Regulation by 

Commission 221 

Members — List of 256 

Nash, L. J. — Portrait Frontispiece 

President's Address 61 

Part II 29 

Payne, John Barton — Portrait 132 

Address 133 

Preface • 5 

Proceedings 1907 7 

Proceedings 1908 33 



Digitized by VjOOQIC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 




3 bios 0b3 Hbi sa? 



Digitized by 




Fii^tmiMynmmimitt 



I r 



